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1.  Introduction

In June 2001, the Directorate of Learning Disability Personal Relationships and Sexuality Committee was convened.  Its initial task was to determine how this broad issue can be addressed from a clinical governance perspective, within constraints of current legislation.  Specific areas of interest focused on:

· Addressing how professionals can work together to improve multidisciplinary working practice.

· Improve knowledge base around available resources.

· Review past documents.

· Consider practice issues.

· Benchmark practice issues with existing policies developed by our partners and other agencies.

A survey of staff views on this subject, conducted in September 2002, with recent developments in the policy and legislation has informed the content of this policy.

2.  Scope of the Policy
This policy is for health staff who work within the Directorate of Learning Disabilities of Bro Morgannwg NHS Trust, across all adult service contexts.  It provides specific guidance and additional guidelines are set in Section 2.  It takes into account ‘healthy sexuality’ and implications for promoting this within the general population of adults with learning disabilities and practice issues that may arise.  It identifies the need for all staff to be aware of the differing abilities and differing needs of people with learning disabilities.

This Policy recognises:

· The significance of intimate personal relationships and sexual expression for all people.

· When enabling people to exercise their rights there is a need for planned multidisciplinary and multi-agency approaches, which are properly discussed and recorded.

· The role of individual staff in supporting people with learning disabilities.
3.  Definition of Terms
3.1    What is healthy sexuality?

The concepts of sexual health and sexual well-being that are valid and feasible are those that recognise the variety and uniqueness of individual’s sexual experiences and sexual needs, and affirm the rights of individuals to be free from sexual exploitation, oppression and abuse.


        



World Health Organisation Working Group, Copenhagen 1997

Within this document, the terms ‘sexuality’ and ‘sexual’ relationships include:
· Heterosexual

· Gay

· Lesbian

· Bi-sexual

· Expression of sexuality

Adults with learning disabilities include all those above the age of eighteen years, who meet the World Health Organisation (WHO) criteria for learning disability.






(Task & Finish Group Briefing Paper, March 2003, Rh.Parry)

4.  Rights
The Directorate of Learning Disabilities promotes the rights of people with learning disabilities to develop and enjoy personal and/or sexual relationships of their choice.

More specifically all have:

· The right to have opportunities to love and be loved and to engage in consenting relationships, whether sexual or not.

· The right to education and information about personal relationships and sexuality, personal responsibilities, contraception and sexual health presented in a manner appropriate to their individual needs.

· The right to opportunities to develop legally acceptable relationships.

· The right not to be sexually exploited.

· The right for support around life event issues e.g. pregnancy, parenthood, cohabitation and marriage.

        


(Refer to Section 13, Human Rights Act)

5.   Mandatory Procedures
· At all levels within the Learning Disability Directorate, staff need to acknowledge the wide range of attitudes and practices with regard to sexuality and relationships common within our society.  They need to be available to provide sensitive, non-judgemental support, advice and/or intervention.

· This policy sets a fundamental principal that staff should appropriately support individuals with a learning disability to exercise autonomy of choice in their personal development.

· Major issues in the individuals life such as planning for sexual and personal development must not be taken in isolation from the multidisciplinary team or specialist advice, as required.

5.1     The Directorate Personal Relationships and Sexuality Committee is   

          responsible for:

· Considering issues relating to the governance of clinical practice and service development in relation to sexuality and personal relationships.

· Development and review of a Directorate wide policy on Personal Sexuality and Personal Relationships.

· Supporting the Directorate in a coordinating function and liaison with Directorate Sub Committees.

· Receiving information from all areas in the Directorate and identifying issues that need to be addressed.

5.2      Managers are responsible for:

· Ensuring that staff recognise that the rights of individuals with learning disabilities are considered from a person centred perspective.

· Ensuring that staff implement this policy in a consistent and coherent manner.

· The provision of support to staff in identifying training needs.

· Keeping their knowledge and skills up to date.  If they have any doubts in this area they must consult an appropriately trained and experienced colleague, and/or bring support/training needs to the attention of the Personal Relationships and Sexuality Committee.

· Ensuring non-discriminatory practice is observed at all levels within the domain of the service they manage.

5.3      Staff are responsible for: 

· Contributing to the multidisciplinary clinical process regarding an individual’s personal relationship and sexuality needs.

· Advising managers of their own development and support needs.

· Keeping up-to-date with contemporary knowledge and policies in this area.

· Ensuring non-discriminatory practice is observed.

· Awareness of reporting mechanisms/procedures.

· Being aware of limitations to practice and raising issues at the appropriate forum, e.g. within a supervisory context.

(Refer to Directorate Supervision Policy)

6.    Training
· The Directorate will ensure that training programmes are available to staff to enable them to explore their own attitudes and values and acquire the necessary knowledge and skills.

· The Personal Relationships and Sexuality Committee will advise the Directorate Innovations and Learning Group of mandatory training requirements in this area.

(Refer to Appendix 1 (copy of Training Module))
7.    Consent and Decision Making
7.1    Consent

A person consents if he/she agrees by choice, and has the freedom and capacity to make that choice.

                                                                                                           (Refer to Section 4.2 for a definition of content)

7.2    Definition of Sexual
An activity is sexual if a reasonable person would either always consider it to be sexual because of its nature, or that it may be deemed to be sexual depending on the circumstances and intention.  For example, a medical examination in a Doctor’s Surgery where the purpose is not sexual would not be considered an assault.

· All sexual activity must be consensual.  Staff must be satisfied that the individual has the capacity to give consent.

· Where doubts arise around capacity the legal test needs to be applied.  (Refer to guidelines in section 2.1)

· Staff need to be alert to exploitative or abusive behaviour and reporting mechanism where issues arise, e.g. Protection of Vulnerable Adults Procedures (POVA).

· The individual’s rights and wishes are central to all decision making.  An individual’s personal preferences in their relationships and sexual behaviour may bring them into conflict with those involved in their care.  They may need to be offered an advocate to enable them to resolve such conflict and exercise their choice.

· Staff must be satisfied that all sexual activity is within contemporary legislation, which prohibits certain sexual practices and sets ages limits for consent (irrespective of learning disability).

        

(Refer to Section 13 of this policy)

8.    Confidentiality and Privacy
· The Learning Disability Directorate of Bro Morgannwg NHS Trust is under a legal duty to treat personal information regarding adults with learning disabilities as confidential, unless there are issues of personal safety and/or risk to others. In that case, wherever possible, the individual must always be informed that confidentiality cannot be maintained.

· Personal and sexual relationships and expressions of sexuality require access to private space, which must be offered and respected.

9.    Education and Information
· Individuals with learning disabilities need information to understand their bodies, sexuality and the nature of relationships, that is appropriate for their age and ability in a ‘user-friendly format’.

· Learning can be through experience or formal education.

· Staff must be aware that messages that are given whether verbal or non-verbal can convey one’s attitude.

· Staff should be able to respond sensitively and accurately to questions posed by people who have a learning disability on these issues.

· Formal sex and relationships education is a valued and necessary part of the on-going education of adults who have a learning disability.  Education may be achieved in a variety of ways.  For example, from individual counselling to participation in a personal relationship/sexuality group by appropriately trained staff.

Enabling:

· Direct interventions, which under some circumstances, could involve the use of sexual aids or direct physical touch should only be carried out by appropriately trained professionals.  Such decisions should be made following multidisciplinary consultation and agreement, and with the consent of the individual involved.

· It is recognised that there are service deficits in this area for people with learning disabilities, which will need to be referred to the Directorate Personal Relationships Sexuality Committee.

10.   Sexually Explicit Materials
· Staff must not bring sexually explicit material into the work setting or seek to influence individuals to obtain it.  On occasions, where it is deemed appropriate for staff to assist in accessing such material for an individual’s use, this must be agreed in advance in a multidisciplinary meeting and the decision recorded and reviewed on a timely basis.

· Where individuals supported within the Directorate are known to be accessing material that involves illegal sexual activities, this must be reported to the Line Manager in order to follow the correct procedure.

11.   Professional Behaviour

· Some aspects of personal care (especially those involving undressing) can involve intimate touch and can have sexual connotations.  Staff who have such responsibility in direct support services must behave in a sensitive and respectful way when undertaking such personal care.

· Staff should be alert to colleagues who fail to respect individual’s privacy, gossip, tease, flirt or are inappropriately intimate verbally or physically.   Any such concerns must be discussed with their Line Manager.

12.   Challenges
For some individuals who are supported by learning disability services, expression of their personal needs and/or sexuality can present with high risk behaviour or complex needs.  This can be attributed to a number of factors including:

· Inappropriate social norms during the crucial development period.

· Being subject to abuse.

· Mental health issues.

· Specific syndromes/conditions.

· Lack of education/opportunities.

For individuals presenting with such behaviours and/or needs, this generic policy will not address specific issues that arise or assist staff in addressing them.  In these circumstances, staff will need support to access specialist advice, assessment and intervention on a multidisciplinary basis.

13.  The Legal Context
All adults above the age of eighteen (or sixteen in the case of sexual intercourse and medical consent) have the right to make their own decisions.  This includes participation in lawful and consensual sexual activity.  The limitation is when it is deemed that the individual or individuals lack the capacity to consent.  Staff should be guided by relevant processes and procedures, where questions arise around consent and/or the legal status of an individual’s sexual behaviour.

Specific relevant Acts include:

· The Sex Discrimination Act (1975)

· The Mental Health Act (1983)

· The Disability Discrimination Act (1995)

· The Human Rights Act (1998)

· The Sexual Offences Act (2003)

· The Mental Capacity Act (2005, due to be implemented April 2007)
Specific policies and papers include:

· Protection of Vulnerable Adults Procedures (Welsh Assembly Government, 2002)

· Fulfilling the Promises (June 2002) and Valuing People (2001).

· Mid Glamorgan People First paper ‘Personal Relationships and Sexuality.  A Guide to Your Rights’ (2001).

· M. Gunn ‘Sex and the Law’.  A Guide for Staff Working with Learning Difficulties (1996).
13.1    Human Rights Act

The Human Rights Act came into force in October 2000.  It does not create any new rights, but provides a way for cases to be heard in UK courts or tribunals that may previously have had to go the European Court of Human Rights.  The Act is not designed to be used to bring actions against private individuals.  For people with learning disabilities, the Act should reinforce a “rights culture”, ensuring that people working to support people with learning disabilities, recognise the need to ensure that everybody receives the benefit of the law.

The articles and protocols of the Human Rights Act cover some of the following rights and freedoms.  Articles and protocols are legal statements, explaining the different rights contained in the Act.

Examples particularly relevant to the subject of this policy are listed as follows:

	Protocol 1,  Article 2
	Right to access to education.

	Article 2
	The right to life.

	Article 3
	No torture, inhumane or degrading treatment.

	Article 6
	The right to a fair trial.

	Article 7
	No punishment without law.

	Article 8
	The right to privacy and family life.

	Article 9
	Freedom of thought and religion.

	Article 10
	Freedom of expression.

	Article 11
	Freedom of assembly (meeting others).

	Article 12
	The right to marry and have a family.

	Article 13 (14)
	Freedom from discrimination.

	Article 14 (17)
	No one has the right to destroy or abuse rights.


13.2    Sexual Offences Act (2003)

This provides a comprehensive new legislative framework for sexual offences, setting clear boundaries for what is and is not acceptable.

It uses the same definition of mental disorders as the Mental Health Act 1983: 

“Mental illness, arrested or incomplete development of mind, psychopathic disorder and any other disorder or disability of the mind”.  This includes people with learning disabilities.

The pertinent sections i.e. 30-33 relate to offences against people who cannot legally consent to sexual activity because of a mental disorder impeding choice.  Sections 34-37 relate to offences against people who may or may not be legally available to consent to sexual activity, but are vulnerable to inducements, threats or deception because of their mental disorder.

The emphasis in the Act is on consent.  The Act does not intend to interfere with the right to a full and active life, including sexual life of people with a mental disorder who have capacity to consent.  Neither does it intend to prevent care workers from providing legitimate care including sex education.  It does however recognise the importance of protecting people with mental disorders from sexual abuse by people with whom they are in a relationship of trust.  This could be a family member or support staff.

Sections 38-44 contain new offences for people who are engaged in providing care, assistance and services to someone with a mental disorder (including people with learning disabilities).  These sections are intended to protect people with learning disabilities from abuse.  Whilst it is acknowledged that the majority of people working with vulnerable adults are conscientious, responsible people, the law must be able to deal with the minority who betray the trust placed in them.

Among the offences listed in this new Act are:  sexual activity with a person with a mental disorder impeding choice, causing or inciting a person with a mental disorder impeding choice, to engage in sexual activity; engaging in sexual activity in the presence of a person with a mental disorder impeding choice; causing a person with a mental disorder impeding choice, to watch a sexual act.

With respect to care workers for people with a mental disorder, the Act defines care workers as follows:

· Workers from care/community/voluntary/children’s homes.

· Workers from NHS Services or independent medical agencies.

· People in regular face-to-face contact with client, regardless of whether they provide physical or mental care.
· Paid or unpaid, full or part time.
Summary Box
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Sexual Offences Act 2003 & People with a Mental Disorder

The offences are grouped under three categories:

· Victim unable to agree to sexual activity because of their mental disorder, which impedes choice (offences 30-33).

· Victim may agree to sexual activity through vulnerability from inducement, threat or deception (offences 34-37).

· Victim in a relationship of care with perpetrator of offence (offences 38-41).


It is important to note that where a person with a learning disability has the capacity to consent to sexual activity then they have the same rights as anyone else to do so.

14.  Protection of Vulnerable Adults - POVA
In September 2000, the National Assembly for Wales, through the Social Services Inspectorate issued a guidance document entitled “In Safe Hands”.  The document called for the “Development and Implementation of Multi-Agency Policies and Procedures to Protect and Support Vulnerable Adults on Abuse and Inappropriate Care”.  The “In Safe Hands” guidance has been further developed as a policy and procedures document for the protection of vulnerable adults (POVA 2002).  The interagency policy and procedures for POVA highlights the need for all statutory agencies to be committed to the principle of preventing abuse.  This includes local authorities, health, voluntary and the independent sector.  All members of Directorate staff are required to comply with POVA policy guidelines and receive minimum training in its application.  The policy is operational across all localities served by the Learning Disability Directorate.

POVA is included within the Care Standards Act 2000.  On a national basis full implementation of POVA began in July 2004.  A POVA list has been drawn up where care workers who have harmed a vulnerable adult or placed a vulnerable adult at risk of harm will be banned in a care position has been established.  This currently covers care workers in care homes and those working with people’s own homes.  It also covers employment agencies and businesses, which supply to care workers.  The NHS is currently coming within the scope of POVA.  All prospective employees will be checked to ensure that they are not on the list, which will be done as part of the Criminal Records Bureau Disclosure Application process.

Rh.Parry

SECTION 2

GUIDELINES
The following guidelines are intended as a point of reference to be considered and followed when applying this policy in practice.  The guidelines are not exhaustive, but cover the main areas (as identified in the PR&S Survey September 2002).  

In referring to the guidelines, the following should be considered:

· The rights and responsibilities of people with learning disabilities.

· The rights and responsibilities of staff and carers.

· The law.

· Balancing risk and protection.

· Equality and challenging discrimination
Rh.Parry
1.  Sex Education
Most people receive Sex and Relationship Education while they are at school.  People with learning disabilities and other forms of disability often miss out.  This may be because teachers and/or parents and carers consider it will not needed or it may be needed at a developmental stage that is later than the school age at which it is provided.

Legally, everybody has a right to Sex and Relationships Education (SRE) in a science curriculum while in school whatever their abilities.  After school age, there are no rights to this education, but it is good practice to make sure that it is part of everybody’s individual plan to check what their education needs might be.  Providing no education for people with learning disabilities makes them much more vulnerable: to be abused by other people, to the danger of abusing or offending others, and to unwanted pregnancy or infections from unsafe sex.  Care providers could be at risk of a breach of ‘Duty of Care’ for not providing this protective education at appropriate stages in people’s lives.

On occasions, sexual relationship education for people with learning disabilities needs to be more explicit and detailed than mainstream Sex and Relationships Education.  This is often because it has been provided to adults rather than children, but also because the language and images have to be very clear and unambiguous.  The Sexual Relationships Education can be responsive such as answering questions or discussing situations as they arise or it could be a planned programme or, ideally a combination of the two.  Any explicit materials that are used should be part of an agreed care plan, which sets the conditions of it’s use.  Work of this kind with people with learning disabilities needs to be flexible and repeated as many times as necessary.

(Reference:  Learning Disabilities Sex and the Law: A Practical Guide fpa for staff)

2.  Sexual Expression
People with learning disabilities who are aged 16 and over have the same right to having sexual relationships as everybody else, as long as they are able to consent to different elements of a relationship.  It should be presumed that everybody has this capacity until it is proved otherwise.  There are however some extra protections offered by the law, which are covered in this policy.  The right to have sex does not necessarily mean that someone must make this a reality, as they may not have the ability or the opportunity to form a relationship with a consenting partner.

2.1    What the Law Says
It is legal for anyone aged 16 and over to engage in sexual activity with partners with the same or opposite sex.  This applies to someone with a learning disability provided the person has the capacity to consent to sexual activity.  The New Mental Capacity Act (due to be implemented in April 2007) provides a framework to support people with learning disabilities to make decisions and offer support when they need it.  It sets out a framework within which relatives or professionals can provide assistance, but the starting presumption is that people can make specific decisions by themselves.  Current common law lacks consistency and people’s autonomy is not always respected.  The New Mental Capacity Act adheres to the following principles:

Box 1


The New Mental Capacity Act 

· Every adult has the right to make his/her own decisions and must be assumed to have capacity to do so unless it is proved otherwise.

· People must be given every support and opportunity to enable them to make a particular decision.

· Individuals retain the right to make what might be seen as eccentric or unwise decisions.

· Anything done for or on behalf of people without capacity must be in their best interests.

· Anything done for or on behalf of people without capacity should be the least restrictive of their basic rights and freedoms.


All capacity is decision specific, so it focuses on a particular time when a decision has to made and on the particular matter to which the decision relates, not on any theoretical ability to make decisions generally.  It should not be presumed that someone who does not have the capacity to consent to one activity does not have the capacity to make any decisions.  Each decision should be treated individually.

The Mental Capacity Act sets out a clear singular test for assessing whether a person lacks capacity to take a particular decision at a particular time.

This tests whether the person can:  

Box 2


   Capacity – Legal Test

· Understand the information relevant to the decision.

· Retain that information.

· Use or weigh that information as part of the process of making the decision.

· Communicate the decision (whether by talking, using sign language or other means).


When one is addressing the issue of an individual with a learning disability having sex, we are looking at their capacity to consent to a sexual activity, which for some people is quite a complex decision compared to others they might make on a day-to-day basis.

3.  Consent to Sexual Relationships
A question that is often posed within services is “What about my clients who cannot make choices for themselves?” 

Some people with learning disabilities do not have sufficient understanding to be able to consent to sexual relationships.  They may be able to do so in the future following provision of Sex and Relationships Education, or they may never develop this ability.  The law gives these people extra protection against abuse.  It is illegal for anyone to have sex with anyone who cannot consent to sexual activity.

Sometimes two people with learning disabilities have sex with each other and both are unable to consent.  If neither partner has the capacity to consent and neither is distressed or being exploited they will not be prosecuted under this new legislation, but one needs to take action to protect one or both of them.  The Minister of State gave assurances on this point during the Law Committee stage of the Bill.

3.1    What the Law Says

Everyone who is 16 and over is assumed to have capacity to consent.  By that age they will generally have sufficient knowledge and understanding to appreciate what sexual activity is, and any reasonable foreseeable consequences of that activity.

The law assumes that most people with a learning disability can make many of their own decisions, including whether to engage in sexual activity.  There will be some people who will not have a level of understanding, which enables a particular decision to be made; therefore they may lack capacity in relation to some complex issues.

3.2   Specific Considerations

The Sexual Offences Act 2003 introduced a number of offences that provide protection to people with a mental disorder.  The legislation uses the term “people with a mental disorder” to include people with learning disabilities and people with mental health problems.  This definition of mental disorder comes from the Mental Health Act (1983).

Some sections of the Sexual Offences Act 2003 deal with anybody with a mental disorder, but sections 30-33 of the Act specifically deal with offences against persons with a mental disorder who are unable to choose or refuse sexual activity.

These sections apply when sexual activity involves someone who does not have the capacity to choose whether to agree to that activity because: 

· They lack sufficient understanding of the nature, or possible consequences of what happens.

· Or they are unable to communicate such a choice or for any other reason.

Even if someone has the capacity to consent, then there may be circumstances in which they cannot make a choice.  Someone’s capacity to choose could be impeded, for instance, if they are unclear about the distinction between personal care and sexual activity; or did not understand the link between intercourse and pregnancy; or if they were unable to speak or make themselves understood to the perpetrator; or if they did not know that they were able to exercise a choice.

The sections of the Act covering offences against somebody with a mental disorder who is unable to choose sexual activity uses the idea that someone may be unable to refuse.  The Mental Capacity Act has added to this stating that capacity is related to a specific decision, not in general.

4.  Ensuring Clients are Consenting to Sexual Activity

One needs to consider two separate issues:

4.1    Duty of Care

Staff have to protect their client from harm.  So if a member of staff thinks that a client is being abused or exploited they must intervene to stop this from happening.  If such an incident (abuse of exploitation) is happening now, then one is required to stop it right away including talking to a manager or another colleague about the situation.  If it is not happening now, staff need to obtain advice from their managers about the best way to protect their client in the future.  Serious legal claims could be made against a member of staff for not following their duty of care and it is their duty to do everything they can to make sure their client is not abused or exploited.

4.2    Consent

Deciding whether any abuse or exploitation is happening may not always be a clear-cut matter.  It may be unclear whether someone understands sex and its consequences, and if there is not sufficient understanding there cannot be consent.  If staff are in any doubt as to whether a client has consented, they must obtain advice.  On occasions a referral for additional assessment from the multidisciplinary team may be necessary.  This might include input from a Psychologist, Clinical Nurse and/or Speech & Language Therapist.

4.3    What the Law Says

Staff have an obligation to exercise the level of care towards an individual, as is reasonable in all circumstances to avoid injury to that individual or his/her property.  This is called “Duty of Care” which means that someone who has more knowledge or/and is more experience than someone else has to make sure that their actions do not cause the person harm, either to their person or their property.  It is where there is no actual written contract over an action, a complaint could be made and compensation given if a member of staff or an organisation does not abide by their duty of care to their clients.  One does not have to cause loss or harm intentionally.  A breach of duty of care refers to negligence where one could reasonably have foreseen what could happen.

A negligent act is an unintentional but careless act that results in loss.  Only a negligent act will be regarded as having breached a duty of care.

Duty of Care is a common law duty, which means it has been established by court decisions rather by an act of Parliament.  Liability for a breach of duty of care very much depends on public policy at the time a case is heard.

5.  Sexually Explicit Materials
· Within Learning Disability Services, many support staff are sympathetic towards the sexual needs and desires of their adult clients and respect their right to look at the same kinds of magazines, videos, books and internet images as everybody else.  

· Support staff often wish to know where they stand with helping clients aged 18 and over to obtain such materials.  All staff can be offended by having to view pornographic images on people’s bedroom walls.  Indeed in such cases some clients are forbidden from having any posters or pictures at all.  Some pornography is legal, but some more extreme pornography for example showing children is not.  The difference between them is not clear-cut, but as a general rule one can rely on anything for sale in a major high street agent as being legal.  Any sexual images of children are against the law.

· A client has a right to buy magazines or videos available to anybody else.  If shopping helpers are needed and one does not approve of pornography, then it would be fair to get someone else to obtain the material instead.  One needs to consider the dignity of the client and the dignity of staff.  

· If staff present with sensitivities about the display of pornographic materials then arrangement should be made to cover up such images when staff enter a client’s private room.  Staff have no right to remove or destroy a client’s property because they disapprove of it.  Clients should be helped to understand that pornography should be kept and used in private.  If a member of staff finds extreme pornography that may not be legal in someone’s possession then staff do not have to do anything about it unless it involves or appears to involve children.  Staff must report any child pornography to the police in order to protect the children involved.

· Images downloaded from the internet via the computer and/or mobile phone are in a more restricted category.  All extreme pornography is illegal here, but in practice the police need information to help them track down perpetrators of child pornography.  As above, staff must report this to the police.

· It is illegal for staff to show pornography to a client for the purpose of the staff member obtaining sexual excitement from showing it.  If a member of staff is using explicit material in a Sex and Relationships Education lesson then one must ensure that the session is properly planned and recorded such that one is not open to such accusations.  Where an outside clinician provides such input then the objectives of the sessions must be clearly communicated to the client and to staff members and with the client’s consent, outcomes can be shared.

5.1    What the Law Says

Buying and owning pornography showing adults is legal as long as they are adult i.e. aged 18 or over.  Any adult shown in this pornography must be aged 18 and over.  This is a new provision introduced in 2003; the legal age was previously 16 and over (Sexual Offences Act 2003).

To physically assist a client with the purchase of legal pornography is legal, just as it would be if one enabled the person to go to any shop or reach any magazine, video or CD, which is for sale to the general public.  In addition, providing satellite television in the client’s private bedroom, which would enable them to choose to watch pornographic films, is legal.  Legally where staff stand with internet access via a computer or mobile phone is much more difficult to state clearly, as helping a client to access legal pornography internet sites could easily lead to illegal sites and images.  However clients have a right to be taught to use the internet just like anybody else.  Some organisations have restricted access to the internet so that pornographic sites cannot be accessed.

Owning pornography showing children (aged 17 and under) is illegal in any form.  Legislation relating to child pornography is included in the Protection of Children Act 1978 and the Criminal Justice Act 1988.  These Acts make it illegal to:


· Take or make any indecent photograph of a child.

· Distribute or show such photographs.

· Own these photographs with a view to them being shown or distributed.

· Publish anything advertised in the distribution of these images.

This provision also applies to images downloaded from the internet as computer generated images are classified as photographs.  One also needs to consider images downloaded onto a mobile phone (WAP mobile).

(Reference: Criminal Justice and Order Act 1994)

5.2  Additional Considerations

· Owning pornography of adults that look like children is illegal.  This would apply when a reasonable person would say that the people involved in the pornographic images look under 18, even when they are actually adults (Criminal Justice and Order Act 1994).

· Although this a highly sensitive area, particularly with respect to Sex and Relationships Education, the use of explicit materials in Sex and Relationships Education purposes is not illegal.   The reasons for using explicit images rather than more abstract ones should be recorded and explained, and will usually be because the person being educated cannot relate to abstract images and would not learn from them.  However, if someone is showing people with learning disabilities sexual images for their own sexual gratification then this is illegal.

6.  Physical Contact
Many forms of physical contact and demonstration of affection (especially greeting behaviours) have sexual connotations.  The difference between sexual and non-sexual touches is often subtle and can be open to a mis-interpretation on both sides.  Service users may need to be helped to communicate how they communicate about different forms of touch.  Service users may also need to be helped to understand that certain forms of touch are not necessarily acceptable to all people they meet – or in certain social situations.  Similarly, staff should be clear about how they wish to be touched and not collude with socially unacceptable contact.  Whenever such issues need to be resolved, additional support/advice can be sought from the multidisciplinary team.

6.1    What the Law Says

The Sexual Offences Act 2003, Section 3 covers any kind of intentional sexual touching of somebody else without their consent.  If this occurs, it is treated as a sexual assault.  It includes touching (sexually) any part of their body clothed or unclothed either with any part of the body or with an object.

An activity is sexual if a reasonable person would either always consider it to be sexual because of it’s nature, or if it would be considered sexual depending on the circumstances and intention.  For example, a medical examination in a doctor’s surgery where the purpose is not sexual would not be considered an assault.

Because of this wide definition, proving sexual intent would not be necessary just the intent to touch and the fact that touch is sexual is sufficient.  These may be important elements to remember when teaching people with learning disabilities about appropriate and inappropriate touch or when considering a disclosure of abuse.

It is often difficult for the person being touched, particularly if they are a member of staff, to report this even if it is causing great distress.  Staff may feel that they do not want their client to get into trouble and that the touching is not serious anyway.  Staff should not be put into a position where they feel intimidated by or uncomfortable with a client.  It is not that staff member’s role to make a decision about the actions to be taken.  All sexual touching must be reported and recorded so that a manager can decide on the best course of action.

Watching somebody else while they are doing something in private is covered by a new offence called ‘voyeurism’ (Sexual Offences Act 2003).  This is called covert observation, for the sexual gratification of one’s self or others, of another person engaged in an activity of an intimate or personal nature, in circumstances where the person observed has a reasonable expectation of privacy.  This offence could apply to staff and clients and in a wide variety of settings, especially in residential accommodation.

7.  Masturbation
Masturbation is a common element of a sexual behaviour of men and women, but clients may need to be helped to understand that it is an activity requiring privacy.  Where support staff become concerned that masturbatory practice is either excessive or causing physical harm, they should seek advice from the multidisciplinary team or refer to appropriate professionals.  

Points of consideration may include:

· Sexual frustration.

· Is the individual experiencing difficulties with a relationship?

· Is the person bored or needing other stimulation?

· Is he/she able to masturbate effectively? (if not see below)

· Is the environment appropriate i.e. private.

Some people with learning disabilities may need specific support in being able to masturbate.  For example, intervention from a Sex Therapist.  It is essential that this be discussed with appropriate specialists who can advise.  Staff are strictly forbidden to perform physical sexual relief or other sexual acts with or for a service user.  Any contravention of this instruction would be a disciplinary matter and in addition staff could be charged with indecent assault.

7.1    What the Law Says

If there is no touch involved in teaching masturbation, there is less likely to be any legal issue, but staff need to ensure that all actions are documented and supported by their Line Manager.  

Any explicit materials used will be covered by the exemption in the Sexual Offences Act 2003 where they are for the purposes of sex and relationships education.  Should touch be essential?  For the purpose of education, consideration needs to be made for the purpose of this act (i.e. touch), capacity of the individual receiving the education and outcome.  Touching a man or women’s genitals could be interpreted by a reasonable person as sexual touching which would be illegal under the following offences:

· Sexual activity with a person with a mental disorder impeding choice (Sexual Offences Act 2003, Section 30).

· Care workers: sexual activity with a person with a mental disorder (Sexual Offences Act 2003, Section 38).

In both of these above offences, sexual activity includes any form of sexual touching.

Should touching (or assisted masturbation) be deemed essential because an individual was injuring themselves (masturbating ineffectively for example), a formal conference would have to be convened.  It would have to be established that the activity cannot be explained to client in question without using a hands on method, that the method is identified by a multidisciplinary team as the right step to take at that particular time and that the team identifies the person to do it and how it is to be done.  

Organisations working in this area are divided on the issue of touch or assisted masturbation.  It is essential that anyone embarking on a scheme of work relating to masturbation has the full support of other staff and documents all actions and outcomes.

8.   Contraception
People with learning disabilities have the same right to information and help with contraception as non-disabled people; this should be discussed sensitively as part of their overall care plan (that may not necessarily be discussed at a review meeting).  In making their own decisions about birth control methods, individuals should be supported through referral to normal medical community resources and specialist agencies.  This must include consideration of the person’s cultural and religious values, which may forbid the use of some forms of contraception.

Contraception should be seen in terms of the needs of the person rather in terms of relieving the anxiety of support staff and/or relatives.

Every effort must be made to ensure that the person understands any contraceptive method advised and the person’s wish to inform relatives or not must be respected.

8.1    Issues around capacity

Where a person with a learning disability is unable to understand and take responsibility for contraception, involved parties, including carers, should meet to address issues around the apparent need for contraception and to establish programmes for future work in support of that person.  It may be necessary to consider the appointment of an advocate to support this process.

Staff supporting adults with learning disabilities must be clear about their role and that is to identify the need, ensure the service user has all the necessary information and then to refer onto relevant services as appropriate.  Leaflets on 13 methods of contraception are available free from the Family Planning Association and from Family Planning Clinics.

8.2    Sterilisation

Sterilisation as a means of contraception is a medical intervention and is a radical procedure intended as an irreversible course of action.  This can have major consequences for people with learning disabilities therefore all other acceptable alternative methods of birth control must be considered first.  Demands for sterilisation from parents or relatives must not over-ride the well-being of the individual and their right to choose.

A person with learning disability who chooses sterilisation must have the opportunity to receive intensive counselling from a specialist medical advisor, to understand the emotional and permanent implications of sterilisation.  Advice and counselling from a specialist outside agency would be appropriate in meeting the needs of the individual and also perhaps family members.  It may be necessary to consider again the appointment of an advocate.  Where a person is unable to give consent, sterilisation, on a non-emergency basis can legally only be carried out as a result of a court application, where a special legal declaration is arranged.

8.3    What the Law Says

Contraception

All reversible contraceptive treatment is for women, although hormonal contraception for men is being developed.  Condoms are not legally a treatment.  Contraception is available free on prescription and advice and treatment are confidential.

Should a women not have the capacity to consent to contraceptive treatment, a doctor could legally make a decision about contraception and this should be in consultation with the people concerned with the woman’s care.  This issue is then more ethical than legal, and the needs and best interests of the individual should be the focus of the decision.

Sterilisation is the most permanent form of contraception, and is generally seen as a irreversible, it is available for men and women; the male operation (vasectomy) is simpler and more reliable.  If imposed upon someone, it could be viewed as contradicting article 12 of the Human Rights Act 1998 “The right to marry and have a family”.  The House of Lords has made it clear that sterilisation should not be carried out for reasons such as avoiding a pregnancy for women or men or avoiding monthly periods in women with learning disabilities.  However, cases do exist where women with no capacity to consent have been ordered by the court to be sterilised Re: B (a minor) (Wardship: Sterilisation) [1997] 2. All England Law Reports 206.

As with contraception, sterilisation does not substitute for other responsibilities about potential abuse and health issues.  It is also important to consider the potential irreversibility of sterilisation.

9.   Same Sex Relations
The law used to be very different for lesbian, gay and bi-sexual (LGB) people, but most of the differences have now been removed.  The age of consent is now the same for everybody (16).  Gay or lesbian people cannot get married, but new laws allow them to declare a civil partnership.

If a person with a learning disability is LGB, then an issue for him or her maybe accepting that themselves.  Finding acceptance from others such as staff and parents/carers and avoiding discrimination will also be very important for that individual.  Moving away from the assumption that all clients are heterosexual is a necessary process for organisations.  It is now illegal to discriminate against or insult someone at work on the grounds of their sexual orientation, and all health and social care employees should have a policy that prevents staff from discriminating in this way.  It is legal to support an individual with learning disabilities in understanding his or her sexual identity and feeling positive about it.  This can include giving information about support lines and where to meet other LGB people socially.  As with any referral one may wish to check out a support line to make sure that it is genuine and not set up to exploit vulnerable callers.

9.1    What the Law Says
If a person with learning disabilities thinks that they may be lesbian, gay or bi-sexual they should be offered full support by support staff to help them explore their sexuality.  This could perhaps involve contacting agencies to meet other LGB people or access specific support or counselling.

Direct and indirect discrimination and harassment of homo-sexual people in the workplace is illegal.  All benefits offered to heterosexual employees should automatically be offered to homo-sexual employees (Employment Equality Sexual Orientation Regulations 2003).  

Prior to the Sexual Offences Act 2003, there were a number of offences, which covered (directly or otherwise) sex between men: for example gross indecency, solicitation by men for moral purposes and procuring others to commit homosexual acts.  Female homo-sexuality is largely unmentioned directly in law.  These offences have either been repealed or made gender neutral by the 2003 Act.

It is now legal for more than two men to take part in a sexual act in private as long as they are all consenting and have the capacity to consent.


 The Repeal of Section 28

Section 28 was the common name for Section 28 of the Local Government Act 1986.  It was repealed on the 10th July 2003 in the House of Lords.  This section prohibited Local Authorities in England and Wales from promoting homosexuality.  Section 28 did not apply to schools, but none the less it has had a significant impact on many schools because teachers wrongly assumed it restricted them from discussing homosexuality in the classroom. 
10.  Parenthood
People with learning disabilities have the right to be parents and many of them have a desire to choose to become parents.  Those who do should be given access to unbiased, pre-parenting advice, if requested (It is recognised that giving non-prejudicial advice around parenting can be difficult and support staff are encouraged to seek support from their supervisors/line managers).  However, these rights do need to be balanced with the responsibilities of parenthood and the need for education on these responsibilities.  Counselling people with learning disabilities who wish to be parents involve the exploration of their expectations.  For example, sometimes having children can be seen as a “passport to normality” or there maybe unrealistic ideas concerning the responsibilities and restrictions children place on parents.  It should be noted that people with learning disabilities can be good parents.                                                                                                              

        (Reference:  Booth and Booth, 1998)
Many believe that people who have learning disabilities will, because of this, have children who have learning disabilities.  This is not always the case and should not be assumed.  Addressing the issue of parenthood may be new for support workers and anxiety may be understandably high.  It is important however, that people with learning disabilities that wish to be parents should not be expected to give guarantees on good parenthood in a way that is not expected of those who do not have learning disabilities.  Some questions that should be explored with the individual or couple that wish to be parents are:

· What are the expectations of the individual or couple around becoming parents?

· How much help would realistically be needed to help this couple cope with a child?

· Is this level of help likely to be available?

· What other support is available from the individual or couple’s friends or families.

· What additional support is available

· From statutory services, for example housing, social services and the National Health Service.

· From private and voluntary services.

· Is genetic counselling necessary?  Are there risks to the baby?

The Children’s Act 1991 stresses that the health around any child be paramount and generally will prevail over the interest of the parents whether the parents have learning disabilities or not.  However, it should be noted that parents also have rights.  The Local Authority therefore has a duty to provide a range and level of service appropriate to children in need who are in its area and to promote their upbringing by their family.

10.1    What the Law Says

Legally, there is nothing to stop a women with learning disabilities who has capacity from having a child.  The reality is often different with women with learning disabilities who are made to have an abortion or have their children taken into care.  There is nothing to stop a man with a learning disability from fathering a child.  

In cases where a women who does not have the capacity to consent becomes pregnant, if a criterion of the Abortion Act 1967 is fulfilled then a decision may be made that she should have an abortion.  This decision would often focus on the potential harm to the mental health of the pregnant women by carrying the baby to full-term and giving birth.

                                                                                                                                                       (Refer to Section 11)

11.  Abortion
No woman can have a pregnancy terminated without her consent.  If consent cannot be given one of the criterion of the Abortion Act 1967 must be met.

Criterion of the Abortion Act, 1967


· The pregnancy has not extended its 24th week and that the continuance of the pregnancy would involve risk greater than if the pregnancy were terminated of injury to the physical or mental health of the pregnant woman or any existing children of her family.

· The termination is necessary to prevent grave permanent injury to the physical or mental health of the pregnant woman.  

· The continuance of the pregnancy would risk the life of the pregnant woman, greater than if the pregnancy was terminated.  

· There is substantial risk that if the child were born, it would suffer from such physical or mental abnormalities as to be seriously disabled.  


The decision around abortion would often focus on the potential harm of the mental health of the pregnant woman by carrying the baby to full-term and giving birth.

Article 12 of the Human Rights Act states that it is everybody’s right to marry and have a family.

There are parenting assessment packs available, which deal with assessing the capability of people with learning disabilities to have and look after a child.  These are sometimes criticised for being too thorough and asking people with learning disabilities to prove things that other parents do not need to.   That aside, these may help in the assessment of a client who wishes to become a parent.

12.  Marriage & Living Together
People with learning disabilities have the same rights and law as anyone else to marry or live together.  Providing the person is over 16 years of age and has a general understanding of what it means to become married, he or she has the legal capacity to consent to marriage.  No one else’s consent is required.  If an individual with a learning disability expresses a desire to marry or live together, staff and/or the family supporting them should be willing to discuss this option with them sensitively and seriously.  Only if the couple agree can staff involve parents and carers (if they live outside the family home).  However, the benefit of parental/carer support should be emphasised.  Support staff should be aware of the subtle distinction between offering guidance and influencing people decision-making.  The professional’s responsibility is to clarify the implication of various actions and to assess practical support needed by the couple.

Living together/marriage will mean that the person’s financial legal obligations will change.  Support workers may need the person with learning disabilities to access appropriate information and advice.

There are many examples of successful marriages and relationships involving people with varying degrees of learning disability.  However, as with anybody there are examples of unsuccessful marriages some of which may end in divorce.  It is important that support workers and/or parents do not demand guarantees that a marriage/living together arrangement between two people with learning disabilities will work.

12.1  What the Law Says

The European Convention on Human Rights (Article 12) incorporated in the UK Law by the Human Rights Act 1998, states that it is a basic human right to marry and have a family.  A person with learning disabilities may marry someone of the opposite sex without parental support, at 18, as anyone else.  Therefore, a person with a learning disability has the same rights as anyone in the general population.  A couple of the same sex may now have a civil union and become members in the eyes of the law (Civil Partnership Act 2004).  If the registrar doubts the capacity of a person, they may ask a professional person to provide a statement to confirm their capacity.  People with learning disabilities are legally allowed to live together like anyone else.  The issues surrounding this are often pragmatic such as who will fund accommodation if partners live in different geographical locations, for example, and how much support they will need from the services.  Living together or marriage will mean that the person’s financial and legal obligations will change.  Support workers may need to help the person with learning disabilities to access appropriate information and advice.

The law recognises that a mental disorder may make someone unfit for marriage, but for this to be used to contest the validity of marriage it would need to be proved that there was no awareness of the disability at the time of the marriage.

The law relating to divorce treats people with learning disabilities the same as anyone in the general population.  Couples who separate may need additional support including seeking help from other agencies such as housing and solicitors.  Couples who live in supported accommodation may need additional practical provision such as new accommodation provided for one of them. 

13.   Involving Families
A common question that often arises in practice is:

“Do I have to tell my client’s parents/carers if I know the client is having sex?”

Families and carers can be key influences in the lives of people with learning disabilities.  It is important to work in partnership with families whilst keeping the person with a learning disability as the focus.  In practice, this means that workers have a responsibility to:

· Ensure good communication with families and carers exists, and make sure that their views are listened to and treated with respect.  However, the rights of the person with learning disabilities needs to be of primary importance.

· Take seriously any issues raised by families relating to the personal safety of the person with a learning disability by undertaking an appropriate risk assessment.

· Consult about any decisions in relation to the person with learning disabilities.

· Share information on appropriate resources with a person’s family.  This should always be done with the knowledge and where possible the agreement of the person with learning disabilities.

· Ensure that family and carers have access to support, training and education.  There should be opportunities for carers to meet other carers to find out about and discuss issues relating to sexual relationships and sexual well-being.

· Ensure that families and carers have access to the appropriate complaint procedures.

With respect to the duty of care that staff have towards their clients, their duty is to the client not to parents or other carers.  Adults with learning disabilities have the right to privacy and confidentiality just like anybody else.  This should be an important part of the policy of any adult service.

13.1    What the Law Says

If two clients are having sex with each other, one should ensure that the sex is non-abusive by ascertaining that the client’s are:

· Able to consent to the activity.

· Mutually consenting.

· Not exerting any element of power of one over another.

If a client is having sex with someone who is not another client, then the factors above still apply as long as one is able to determine that the relationship is non-abusive.  

The individual with a learning disability has the right to confidentiality regarding their sexual activity and if one has no reason to believe that the situation is abusive, then other support for example, contraceptive advice may be appropriate, if agreed to by the individual.  It is good practice to report this to one’s line manager for one’s own protection as determining non-abusiveness in a relationship could be a complex process.  If this is done, then one has no additional concerns, then the extent of one’s responsibility in this particular situation may end.

Where a client is an adult and has capacity, parents/carers have no legal rights over their actions, but they may be in a position of influence over their son, daughter or client’s decisions.

Where a client is proved not to have capacity, parents/carers may be involved in the decisions about their care where this involves the client’s best interests.  However, this does not extend to making a decision about whether someone with a learning disability should engage in sexual activity.

14.  Disclosure of Sexual Abuse

Sometimes the procedures about sexual abuse are not clear for support staff who are concerned about ensuring that their client is protected and supported following a disclosure about abuse.

The client has the right to make a report directly to the Police if they want to, and staff can support them to do this.  If staff are unable to do so then an appointed ‘appropriate’ adult can be nominated.  Staff should have access to guidance on who to contact first.

14.1 What the Law Says

Each organisation will have it’s own procedures to follow about abuse.  The following are suggested do’s and don’ts to follow when a client makes a disclosure of sexual abuse.

Recommended Do’s and Don’ts

	Do’s


	Don’ts

	· Accept the client’s account.

· Listen patiently.

· Reassure the client that they are “doing the right thing”.

· Explain what you are going to do

- if required, seek medical treatment.

- report to the appropriate manager.

- treat the information seriously.

- take steps to ‘protect’ the individual 

  (with one’s manager).


	· Appear disgusted, shocked or angry.

· Press the individual for details.

· Contaminate or remove forensic evidence if the incident occurred very recently.

· Give the client a bath or shower or food/drink until after a medical examination.

· Promise to keep secrets.

· Confront the alleged abuser.


14.2  Sources of Information

RESPOND:    www.respond.org.uk
                       Tel:  02073 830700

                       Helpline:  08088 080700

VOICE UK:    www.voiceuk.org.uk
                       Tel:  01332 295775

                       Helpline:  08700 133965

Dr Rhonwen Parry

Chair of Directorate of Learning Disability Personal Relationships & Sexuality Committee
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APPENDIX 1

TRAINING MODEL TO SUPPORT:

INTIMATE PERSONAL RELATIONSHIPS AND SEXUALITY POLICY

(ADULTS WITH LEARNING DISABILITIES)

	Level
	Scope of Practice
	Appropriate qualification/training
	Target Group

	FOUR
	Governance of Practice

Train the Trainers

Experienced Supervisors

Area of Expertise Resource


	MSc in Professional Practice. Module on Sexuality and Personal Relationships for men and women with learning disabilities (20 credits).

Recommend achievement of full MSc comprising of:

Research Module (40 credits) where appropriate APL can be given for this module.

+  Module on Sexuality (20 credits)

+  Dissertation (agreed with PR&S Committee) (120 credits)
	Psychiatrists

Clinical Psychologists

Senior Practitioners AHPs

Senior Nurses

Nurse Care Managers

	THREE
	Group Facilitators for levels 1 and 2

Supervisor skills

Accredited level of competence

Clinical Practitioners
	BSc/Diploma Module

Sexuality and Personal Relationships for people with Learning Disabilities
	Community Nurses

Practitioners AHPS

Technicians

	TWO
	Building upon Practice

Application of Practice

Development of knowledge and skills with area of Intimate Personal Relationships and Sexuality Policy
	Attendance at half day workshop (Directorate Prospectus)
	Clinical Practitioners

Non registered carers

	ONE
	Rights, values and introduction to policy
	2 hour session in Directorate’s induction programme
	All Learning Disabilities Staff
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