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Introduction
The Mental Capacity Act (2005) observes that all individuals are deemed to have the ability to make decisions unless it is proved that there is a lack of capacity. The act becomes appropriate if the individual has impaired functioning of the mind or brain which could inhibit performance. This impairment may be temporary or consistent in nature. The Mental Capacity Act Code of Practice (Department of Constitutional Affairs 2007) argued that all efforts must be made to enable or enhance capacity. Each decision requires a separate capacity evaluation allowing individuals to have capacity on some but not all matters which affect their lives.
This act has had wide implications for clinical practice working with adults with learning disabilities. Practitioners both clinical staff or care providers are required to take into account capacity and, where possible, encourage individuals to participate in decisions which affect their lives. This has resulted in the need to develop materials and protocols to both evaluate and enable capacity in a varied and complex population. 

The authors work in Community Teams for People with Learning Disabilities, which provide both health and social care support for a variety of adults over eighteen years of age within a community setting. The team were interested in changing the arrangements for residential provision. Consequently adults were required to sign individual tenancy agreements with a local care provider. As part of this process, the capacity of specific individuals to sign a tenancy agreement was evaluated. This led both to the development of a pathway which is included in Appendix A, and novel assessments and support strategies which could be utilised. 
Having completed the process a number of issues arose which, in the opinion of the authors, will require multi-agency co-ordination to resolve. This will improve clinical outcome and ensure consistency of approach in future capacity assessments.

Assessment of capacity
The Mental Capacity Act (2005) introduced four criteria which are to be used to evaluate capacity. 

1) The individual must understand the information.

2) The individual must remember the information long enough to make a decision.

3) The individual must use the information as part of a reasoned process.
4) The individual must reliably communicate the decision e.g. able to indicate a consistent ‘yes’ and ‘no’.

The literature refers to the ‘material time’ (Mental Capacity Act 2005) or the time at which the decision is made. Weaknesses in any of these areas, if not possible to augment with support, can result in a lack of capacity.  In order to facilitate mental capacity assessment various formats have been devised along the guidelines set out in the Mental Capacity Act (2005).  These assessments require a record of the length of time that the individual has had the impairment and a comment must be made on the likelihood of the individual regaining capacity.  Within this project standard Mental Capacity Act forms were used including the Court of Protection forms (COP3) as well as local forms (FACE).   The COP 3 requires evidence for perceived lack of capacity to be documented in order that the Court of Protection can make a legal judgement for each individual. In cases where there is perceived lack of capacity best interest guidelines are followed. In this instance, if an individual was considered to lack capacity, the tenancy was signed by a representative of the local council on their behalf. 
The range of clinicians who are able to assess and give recommendations on capacity decisions and complete the COP3 include: Doctors; Psychologists; Occupational Therapists and Speech and Language Therapists. This variability increases the risks that there may be a lack of consistency in the approaches used if individual professions use different assessment protocols. This may ultimately effect clinical decision making if professionals do not establish an agreed protocol between them.
Considerations
Reference will now be made to key issues of interest arising from the capacity project.
1
-
A lack of recognised assessment pathways to follow

While the Mental Capacity Act (2005) and its ‘code of practice’ guidelines (2007) give broad questions to answer, there is no generic pathway which outlines the exact assessment protocol which should be employed to evaluate specific questions. It is the concern of these authors that this may result in different methods of evaluation, different standards of assessment (e.g. length of time, resources available) and the potential for subjective judgements formed on own experiences, clinical expertise and interests. This may result in a lack of consistency in evaluations of capacity which are more affected by the individual completing the assessment, than the needs and abilities of the individual. There may also be uncertainty from the individual assessors regarding the appropriate protocol which must be used to evaluate capacity which also has the potential to affect the quality of clinical outcomes attained.
2
-
Lack of exact criteria on which to judge capacity

The four questions (Mental Capacity Act 2005) are designed to be applicable to all decisions which an individual may be required to make. This results in them being broad and sweeping generalisations lacking specific detail for any particular matter at hand. Within the current project, there were several service users for whom there was a degree of uncertainty. These individuals had the ability to use spoken language and could combine words to form sentences. There were varying degrees of broad existing knowledge about rent and the implications of non-payment (e.g. eviction), but responses to questioning tended to result in fixed repeated answers. Many of the service users however, were uncertain about bills and found it hard to integrate and use new information. This presentation resulted in a dilemma. Notably, what were the basic functional skills and knowledge required for the individual to have capacity?

In our experience we felt that the elements an individual was required to understand in order to sign a tenancy agreement included:

· Payment of rent

· Duties of a tenant

· Duties of a landlord

· Ways of terminating a tenancy
· Needing to pay bills and what the utilities were for
· Awareness of consequences for failing to make payments

These points were set out in the tenancy document the individual were required to sign.  However, a legal representative of the local council felt that knowledge regarding paying rent and living in the house were sufficient.  This highlights the potential for inconsistency in the pre-requisites regarding the skills required. 
Individual judgements regarding the key skills and knowledge required were made by the authors based on experience, assessments and protocols were developed accordingly to enable and support knowledge acquisition. There is concern that, should decisions be challenged at the Court Of Protection, that there is a lack of general consensus central to the clinical decision making process at this base level. This lack of consensus also makes it likely that there will be inconsistency in interpreting the third question. What key skills and knowledge must the individual have and what information must they be able to use in order to have capacity? Clarification of these key points will aid consistency, enable targeted new assessment protocols to be developed and validate the focus of assessments that are being undertaken.
3
-
The role of ‘yes/no’
The structuring of the questions in the Mental Capacity Act (2005) and the COP3 form itself indicate that the ability to express yes/no is the last factor that should be taken into consideration. Within the project the authors identified that it can be hard to evaluate question three without at least the ability to express negation and affirmation. It was felt that if an individual was able to use expressive language as part of their explanations of question three (including ‘how’ and ‘why’ questions at the screen review stage) they were likely to be able to express this functionally. If verbal language was limited or absent, the need to support functional use of yes/no, by switches or other means, was an essential part of the background screen. The form of assessment which placed least emphasis on expressive language involved scenarios and closed questions. The ability of the individual to clearly and consistently differentiate ‘yes’ and ‘no’ was, therefore, required to evaluate their reasoning as required by question three. Consequently, the authors concluded that an individual lacked capacity if yes/no could not be functionally used.  Consideration needs to be placed on this in the future.
4
-
No requirement for an evaluation of literacy skills

Much accessible information involves varied forms of ‘easy-read’ information (Norah Fry Research Centre and RNIB multiple disability service 2005). This may include symbols and pictures to support understanding of the text. In the clinical experience of the authors there is a wide variety of literacy skills within the learning disabled population. Some individuals have functional literacy skills and would benefit from this format. Other individuals found it hard to read vocabulary especially multi-syllablic words or several sentences in one chunk. Difficulties typically resulted in confusion and an inability to access any information provided.
As part of clinical interventions undertaken a new approach using computer software has been devised which aims to reduce the dependency on this strategy (Oldreive and Waight 2010). The use of ‘Talking Mats’ has also been recommended (Murphy and Cameron 2008). While this strategy does not necessarily support working memory, it reduces the need for written words. This project used ‘Computer AiDed Information’ (CADI) within the assessment and support framework if required to benefit service users.
Key questions remain. Should a functional literacy screen be included within the capacity evaluation? If so what format should this evaluation take?

5
-
Enabling access to and evaluating retention of key information

Within the current project the provision of key topic specific information regarding tenancy was integral to the process. A format needed to be devised to allow for evaluation of retention of this information. Two formats were considered: easy read and computer based. The decision regarding which format to employ in each case was informed by the outcome of the literacy screen. Reference is made to previous points regarding both the key information which must be made available and the manner of providing this information.  Information was provided in accordance with the pathway and a review form was created and employed with each service user as part of the assessment. If required, information from both formats could be left with service users to act as a future reference resource. 
6
-
The value of peripheral topics related to the ‘matter at hand’
A peripheral topic was defined as a prerequisite skill required to function or make a decision but may not be directly included within the capacity material.
The matter at hand involved an individualised tenancy agreement which included monetary values as an integral piece of information. The peripheral topic selected was awareness of money and the ability to complete basic numeracy tasks including addition and subtraction as well as awareness of monetary value and basic budgeting skills. A format was designed on the computer and a feedback form was developed. The assessment identified a degree of variability in performance with many service users struggling with addition, subtraction and most commonly, basic budgeting. This in itself resulted in a clinical dilemma in common with information. Notably, what degree of monetary skill and awareness was required? The current authors considered the value of money because of its inherent importance in the ability to make informed decisions which will be required to successfully maintain a tenancy. Clarification of and potential use of peripheral topics must be agreed to ensure consistency and validate the approach. 
7
-
Assessing individuals with visual and speech motor disabilities
Different service users required special provision within the process. One gentleman with sentence level spoken language was blind and was therefore not able to access standard assessment tools or accessible information. A specific assessment using a bespoke questionnaire based tool was developed, and access to information was enabled by using a combination of computerised information and switches (Waight and Oldreive 2010). 
Another service user presented with significantly dysarthric speech that significantly impaired the intelligibility of the expressive language produced. While formal Speech and Language assessments had been previously undertaken, a format was needed to enable him to use solely yes/no responses to evaluate his ability to relate to information regarding tenancy agreements. A combination of the CADI format with two switches (which said ‘yes/no’ when activated) was employed to enable evaluation of his skills and needs using specific topic based material. An evaluation of the accuracy of switch activation was included within the assessment to ensure that ‘yes’ and ‘no’ could be accurately expressed using switches.
Many individuals will require bespoke assessment methods in order to evaluate and promote their capacity. Advice and recommendations must be made about appropriate techniques which can be employed to achieve positive clinical outcomes. This will be essential in order to maximise the opportunity for these individuals to take part in the decision making process as stipulated by the Best Practice Guidelines (Mental Capacity Act 2007).
8
-
The thorny issues of future capacity and partial capacity

The decisions required are complex and require a combination of understanding and life experiences. The act refers to the ‘material time’ and does not directly take into account future capacity. On occasion it was recommended that if identified strategies were put in place an individual may develop future capacity. This observation was included in the COP3. On other occasions reference was me to partial capacity in accordance with the act stipulations by indicating that individuals were able to take part in the process in some form, while not being able to sign the tenancy agreement.   

9
-
Does level of support affect the levels of knowledge required?
The care packages offered to service users varies markedly as does the nature of the residential provision provided. Many individuals continue to live in group settings with twenty-four hour support from staff and others live on their own with less staff support. A clinical dilemma resulted. Notably, would an individual being offered more support from staff require less skills and knowledge in order to have capacity to sign a tenancy than an individual who may be on their own with less support? This issue was not directly addressed and remains unresolved. 

Conclusions
The project to evaluate and enable capacity to sign tenancy agreements has been most instructive. It has identified the importance of developing a specific pathway and has led to further developments in the use of computers via ‘Computer AiDed Information’ to include forms of assessment as well as information provision. The requirement for a literacy screen and the value of evaluating peripheral topics has been explored. A number of pertinent issues have been identified which, in the authors’ opinion, will require multi-agency co-operation to fully resolve. These refer to clarification of what exactly an individual must understand and what skills they must have in order to have capacity to make crucial decisions. The value of providing specific information in an appropriate manner and then evaluating retention and use of this information has also been explored.
Further work must be undertaken in order to provide positive clinical outcomes and ensure consistency of approaches across geographical and clinical boundaries. In order to maximise the probabilities of consistent clinical decision making, and to validate work being undertaken, these issues must be addressed and guidance provided. If this is undertaken then capacity assessments may become a useful opportunity to both evaluate skills and identify strategies to maximise the use of existing skills. Information gained could then be used to inform current management and increase individual independence and control.
Recommendations
1) Multi-agency meetings to explore and advise on:

· basic skills and knowledge required to have capacity on specific topics

· advice regarding the use of: CADI; Talking Mats; Easy read approaches

· the value of literacy screening – including best tools to use.
· Advice regarding suitable peripheral topics on key decision making areas

There should be review meetings and guidance should be updated as appropriate.

2) Authors to document their reflections of work undertaken to inform current practice and write case studies where possible. This will help create an evidence base for best practice.
3) A resource containing useful resources should be set up to allow individuals to share work and developments.

4) Discussion regarding strategies to develop capacity and the potential obstacles needs to occur. Emphasis placed on strategies and interventions that will enhance future capacity.
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