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MCA DOLS NEWS

Introduction to MCA DOLS News
Welcome to the first edition of MCA DOLS News, an e-bulletin from the Mental Capacity Act 2005 Deprivation of Liberty Safeguards (MCA DOLS) Project

This newsletter will be produced on a regular basis.  To contribute ideas or suggestions for the next MCA DOLS News, please contact Kate Hardy at kate.hardy@dh.gsi.gov.uk.

If you no longer wish to remain on the MCA DOLS mailing list, please contact kate.hardy@dh.gsi.gov.uk with “unsubscribe” in the subject line.

To contribute to discussions on any of the items/issues raised below, or post questions: email dols@dh.gsi.gov.uk
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1. News

The MCA DOLS Code of Practice and Secondary Legislation

The MCA DOLS Code of Practice is a supplement to the main MCA Code of Practice, issued in April 2007. The MCA DOLS Code (the Code) and two sets of MCA DOLS regulations have recently completed their passage through Parliament.

The MCA DOLS have been introduced into the MCA by the Mental Health Act 2007. They are a response to a European Court of Human Rights judgement in October 2004 - the Court found that an autistic man with a learning disability, who lacked the capacity to decide about his residence and medical treatment, and who had been admitted informally to hospital, was unlawfully deprived of his liberty in breach of Article 5 of the European Convention on Human Rights.
The safeguards provide a framework for authorising the deprivation of liberty of people who lack the capacity to consent to treatment or care in either a hospital or care home that, in their own best interests, can only be provided in circumstances that amount to a deprivation of liberty. The safeguards legislation contains detailed requirements about when and how deprivation of liberty may be authorised. It provides for an assessment process that must be undertaken before a standard authorisation is granted and detailed arrangements for renewing and challenging the authorisation of deprivation of liberty. It also contains provisions whereby a managing authority may give itself an urgent authorisation prior to applying for a standard authorisation.  
The Code contains guidance on the MCA DOLS. Having completed its Parliamentary passage, a final version of the Code will be published shortly. The final version will be identical to the version laid in Parliament apart from the removal of references to it being in draft and some other very minor amendments.

The Code is particularly intended to provide guidance for professionals involved in administering and delivering the safeguards, who are under a duty to have regard to the Code.

The Code is also intended to provide information for people who are, or could become, subject to the deprivation of liberty safeguards, and for their families, friends and carers, as well as for anyone who believes that someone is being deprived of their liberty unlawfully.

The safeguards legislation includes powers to make regulations relating to:

· the eligibility criteria for, and selection of, deprivation of liberty safeguards assessors
· timescales within which assessments must be completed
· the information to be submitted with a request for a standard authorisation of deprivation of liberty.

· the arrangements that are to apply in certain cases where there are disputes about the place of ordinary residence of a person coming within the scope of the deprivation of liberty safeguards provisions.

The Mental Capacity (Deprivation of Liberty: Standard Authorisations, Assessments and Ordinary Residence) Regulations 2008 were made under these powers. The regulations were subject to the affirmative resolution procedure, so were debated in both Houses of Parliament. They were, together with the Code and a set of negative procedure regulations (the Mental Capacity (Deprivation of Liberty: Appointment of Relevant Person’s Representative) Regulations 2008), the subject of a formal 12-week consultation exercise between September 2007 and December 2007. The versions of the Code and the two sets of regulations laid in Parliament were amended in the light of the consultation responses and further thinking within Government (the Department of Health in consultation with the Ministry of Justice and the Welsh Assembly Government).
A report on a consultation exercise can be found at: http://www.dh.gov.uk/en/Consultations/Responsestoconsultations/DH_085353

Both sets of regulations come into force on 3 November 2008. This will, in particular, facilitate the training of assessors in advance of the deprivation of liberty safeguards legislation itself coming fully into force in April 2009.
The deprivation of liberty safeguards legislation and the Code relate to both England and Wales, but the regulations relate to England only. There will be separate, though similar, regulations for Wales.

An impact assessment was published to accompany the laying in Parliament of the Code and regulations. It can be accessed at:

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsLegislation/DH_084982
Commencement

The Department of Health has announced that the MCA DOLS will commence on 1 April 2009.

A successful implementation requires:

· sufficient numbers of trained staff in place to deliver the MCA DOLS in a safe and managed way

· information for health and social care providers that increases their understanding of the relevant issues (particularly what might constitute a DOL)

· briefing and information opportunities that enable LAs, PCTs, care homes and hospitals to understand their administrative roles and responsibilities within the safeguards procedures

· the carrying out of local impact assessments including modelling an estimate of the number of assessments likely to be required in localities and the numbers of assessors required to carry them out when the safeguards are introduced.

An April 2009 commencement also allows for the procedures to be initiated at the point when the Care Quality Commission (the new regulatory body that will have the responsibility for monitoring the safeguards) becomes fully operational.

MCA DOLS Web Page

A dedicated MCA DOLS web page has launched on the DH website.  The web page aims to create a one-stop shop on MCA DOLS for staff involved in delivering and administering the safeguards and also, eventually, to include information for service users and carers to enable them to better understand the authorisation process and their rights and entitlements.

The site currently includes:

· Background information on the MCA DOLS

· Frequently Asked Questions

· Details of regional leads

· Details of central project leads

· Information on training for mental health assessors, best interests assessors and Independent Mental Capacity Advocates (IMCAs)

· Somewhere for people to post questions

· Links to the Code and regulations

· Links to other useful sites that are developing their own information.

News and information will be available on an ongoing basis on the web pages – please pass yours on. 

This link will take you directly to the site: 

http://www.dh.gov.uk/en/SocialCare/Deliveringadultsocialcare/MentalCapacity/MentalCapacityActDeprivationofLibertySafeguards/index.htm
A Local Authority Circular sets out the resources available for the year 2008/2009 for the Mental Capacity Act 2005 and provisional figures for 2009/2010 and 2010/2011 and is available at: http://www.dh.gov.uk/en/Publicationsandstatistics/Lettersandcirculars/LocalAuthorityCirculars/AllLocalAuthority/DH_085168

2. Training and Implementation     
Based on work carried out in a representative local authority area, the government has estimated that 21,000 people, in England and Wales, will need an MCA DOLS assessment in the first year 2009/2010, of which approximately 25 per cent (5,250 people) are likely to result in an authorisation being granted.  17,000 of this estimated population will be in care homes and 4,000 will be in hospital. The estimated average cost of an assessment is £600.  
The focus of current activity is to calculate assessments required and define staff numbers for training purposes.  The Department has developed an implementation tool that  local Mental Capacity Act implementation networks may wish to use when estimating the number of assessments and staff that are likely to be required in 2009/10.  http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_084204
The MCA DOLS introduce a statutory requirement for three groups of people who will need to be trained in order to perform their roles and responsibilities:

· mental health assessors

· best interests assessors AND

· IMCAs (who will now need to supplement their “core” training with additional MCA DOLS training).

Training is limited to those with defined statutory roles. 
Guidance is being developed for those with statutory responsibility for administering the safeguards in local authorities, PCTs, care homes and hospitals.

Awareness raising for health and social care staff in general (i.e. staff who provide day to day care but who are not directly involved in the statutory MCA DOLS process) will be achieved by the provision of information within a suite of information products identified in the communications work stream of the project.

Regional (8) and local (150) networks to support the implementation of the MCA have been in place since last year. The work of those networks is being extended to include the implementation of the MCA DOLS. 
On 21 November 2007, David Behan, Director General, Social Care, Local Government and Care Partnerships wrote to all Adult Directors of Social Services, copied to all Chief Executives of NHS Trusts, to invite them to continue and to expand their local implementation networks.
http://www.dh.gov.uk/en/Publicationsandstatistics/Lettersandcirculars/Dearcolleagueletters/DH_080714
In order to successfully implement the safeguards locally areas, if they haven’t already done so, will need to complete their own estimates of the number of assessments they might face in 2009 / 10. Having done so will allow them to access the necessary number of training places for assessors and IMCAs and more confidently conclude their workforce planning.
CSIP Leads for Deprivation of Liberty Safeguards
	CSIP Region
	E-mail Contact Details


	Mobile

	North East, Yorkshire and Humber

	Bruce.Bradshaw@nimheneyh.nhs.uk 
	07940 361 335

	North West
	christine.hutchinson@centrallancashire.nhs.uk 

	07500 228654

	East Midlands

	Robert.Nisbet@eastmidlands.csip.nhs.uk 
	07824 707 985

	Eastern

	Jo.White@csip.org.uk
	07747 796 858

	South East

	Keith.Nieland@csip.org.uk
	07711 980 057

	London

	Maggie.Goff@londondevelopmentcentre.org 
Steve.Chamberlain@londondevelopmentcentre.org 

	07932 612 977

07967 347764

	South West

	David.Pennington@csip.org.uk
	07799 627 244

	West Midlands
	Ralph.Hall@csip.org.uk
	07825 402 599


3. Standard Forms
The Care Service Improvement Partnership (CSIP) has been commissioned to produce standard forms and letters for managing authorities and supervisory bodies to record information about MCA DOLS authorisations, requests for authorisations and review as required by legislation.

Key deliverables include: 

· Standard letters and forms for MCA DOLS

· Guidance notes for standard forms and letters for MCA DOLS.

The guidance notes will direct managing authorities and supervisory bodies through the procedures for requesting, authorising and reviewing the MCA DOLS as well as to ensure that they maintain the appropriate records that are required by statute.
It is hoped that the forms will be available in September to assist the training and preparation for the safeguards.
4. Monitoring the Operations of the Safeguards
It is planned that regulations will be made that confer the responsibility for monitoring the operation of the MCA DOLS on the Care Quality Commission (CQC), the new health and adult social care regulator, created from the merger of the Commission for Social Care Inspection, the Healthcare Commission and the Mental Health Act Commission. The CQC will be established in 2008 but is not expected to be fully operational until 2009/10.

The draft monitoring regulations will be the subject of a formal 12 week consultation planned to commence in August. The draft regulations will place a responsibility on the new regulator to determine how it will undertake its role in monitoring the operation of the safeguards. The draft regulations will also require the CQC to report annually on its activities to the Secretary of State for Health.
The MCA DOLS are mentioned in the draft registration requirements for care homes and hospitals, which were the subject of a public consultation that ended in mid-June. The CQC will need to draw up a set of compliance criteria to underpin the registration requirements, which is where the detail of how the MCA DOLS will be monitored is likely to appear. The consultation documents can be accessed via:-
http://www.dh.gov.uk/en/Consultations/Liveconsultations/DH_083625
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