CONSENT TO TREATMENT IN ADULTS WHERE A LACK OF CAPACITY IS SUSPECTED


 
Test for Capacity


Does the patient have capacity?  For a person to have capacity, he or she must be able to comprehend and retain information material to the decision, especially as to the consequences of having or not having the intervention in question, and must be able to use and weigh this information in the decision-making process.  ((DoH, 2001)


Adults without capacity  -  Under English law, no one is able to give consent to the examination or treatment of an adult unable to give consent for him or herself (an “incapable” adult”).   Therefore parents, relatives or members of the healthcare team can not consent on behalf of such an adult


If capacity is lacking, it may sometimes be justified to continue in the patient’s best interests although this should not be used as an excuse to ignore distress.  Capacity is a fluctuating state dependant upon the person and the intervention proposed, it therefore needs to be assessed in context.   (DoH, 2001)


 (Go to pages 52 and 56 of PCT Consent Policy.)





Consider using Mental Health Act





Request a Psychiatric Assessment





Declaration given - TREAT





Declaration not given – DO NOT TREAT  TREAT





Treatment irreversible (e.g. sterilisation) Seek Court Declaration





Multi Disciplinary Meeting


Record procedure in patient’s/client’s casenotes and agreement to treatment form.


 (This is not current procedure but may be needed in some cases.)





Consider the patient’s ‘best interests’ – Lord Chancellor’s Department.





YES





NO





Treat under Common Law Doctrine of Necessity 





Is the treatment life-saving or required urgently to prevent deterioration and ensure improvement of physical and mental health?





NO


Person lacks capacity to consent





Is treatment for a Mental Disorder?





Is treatment for a Physical illness?





Consider using Mental Health Act





DO NOT TREAT





Is treatment for a Physical Illness?





Is treatment for a Mental Disorder?





NO








Valid Consent to treatment given?





TREAT





YES





YES


Person has capacity to consent





Divided Opinions – seek another opinion.





Unanimous Agreement TREAT





Agreement NOT to Treat








