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Executive Summary

A deficit of data on crime and abuse affecting adults with learning disabilities hinders policymakers, criminal justice agencies and public authorities who wish to effectively target such crime and abuse and measure their progress in doing so.  This is partly a reflection of the difficulty in collecting data on crimes that are often not reported and partly a reflection of a reluctance in society to confront the human rights infringements adults with learning disabilities suffer.  The British Crime Survey could fill this data deficit, but it currently under-represents the experiences of people with disabilities.  Understanding of adults with learning disabilities’ experiences of crime and abuse often only comes from non-governmental organisations direct contact with victims.  

Many adults with learning disabilities suffer crime and abuse because they are targeted by people who hate them because of their learning disabilities.  The human rights abuses arising from this bigotry include harassment, assaults and even murder.  Criminal justice agencies and the Government have recognised this and codified it in the concept of disability hate crime.  While joint working between some police forces, local authorities and local advocacy groups has lead to efforts to combat this discrimination and empower adults with learning disabilities, the state’s efforts in this area are patchy.  Disability hate crime is a problem with no public profile and is rarely mentioned by criminal justice agencies.  Despite disability hate crime affects adults with learning disabilities going about their daily lives, and despite the great impact this has on their ability to lead a full life in their communities, there has been no concerted action by Government to address this problem.  The Government must designate a particular Minister as having responsibility in this area, work to confront prejudice against adults with learning disabilities and push forward concerted action by criminal justice professionals.
The higher incidence of particular illnesses amongst adults with learning disabilities couples with diagnostic overshadowing and poor understanding of learning disabilities amongst medical professionals has lead to death through neglect of some adults with learning disabilities.  Through the work of Mencap and the Disability Rights Commission, this issue is beginning to receive the public attention it deserves.  While the focus on the broad issues involved in these deaths is welcome, the accountability and potential criminal liability of individual medical professionals and healthcare organisations has been overlooked.
Recent inquiries have highlighted how adults with learning disabilities are being deprived of their right to liberty without the protection of law.  We fear that this problem may be widespread and that carers are unaware of good practice and the relevant legal requirements.  The emphasis must be on identifying and maximising opportunities for people to go outside care settings, particularly if staff find their behaviour challenging.  This approach needs to be integrated into care plans, risk assessments, training and the culture of organisations.  It also involves applying those measures which limit the liberty of adults with learning disabilities only to those specific people for whom these measures are required and not by default to everyone living with them.  

Adults with learning disabilities are at higher risk of sexual assault, rape and domestic violence than the general population.  These, and other crimes, are regularly committed in care settings by the very people who are meant to be caring for them.  An effective vetting and barring scheme can do much to prevent such abuse by carers.  Refuges for victims of domestic violence with learning disabilities are rare and more provision in this area is urgently needed.  Adults with learning disabilities who have experienced crime and abuse can benefit greatly from the provision of therapy, but resource constraints and misconceptions about therapy greatly limit its provision for this group.  The No Secrets guidance was an important step in increasing the protection of vulnerable adults and good practice has come from its implementation.   However, this guidance needs to be updated and a lack of police involvement in many cases of crime and abuse against adults with learning disabilities has lead to justice being denied.  We therefore welcome the Government’s recently announced review of vulnerable adult protection guidance and believe it is important that criminal justice stakeholders participate in this review.
All the parties to arranged marriages involving adults with learning disabilities need appropriate assistance and support if these marriages are to succeed and to avoid deterioration into domestic violence.

Forced marriages of adults with learning disabilities are a serious problem which has received little attention.  To ensure that courts can understand the wishes and feelings of adults with learning disabilities when considering forced marriage protection orders (as will be established by the Forced Marriage (Civil Protection) Bill), it must be explicit that courts can utilise the special measures available in criminal cases.

These special measures are an effective means of ensuring adults with learning disabilities can give their best evidence and so receive justice.  Unfortunately, these special measures may be denied or delayed because criminal justice professionals, in particular police officers, regularly fail to identify adults with learning disabilities.  Some members of the judiciary and legal profession are also resistant to using special measures.  In addition, some cases of crime against adults with learning disabilities are not prosecuted because it is felt that victims can not give evidence or that it is necessary to spare them the experience of appearing in court.  Training for criminal justice professionals could do much to correct this situation and ensure justice for more victims.
The lack of special measures provision for suspects and defendants with learning disabilities risks miscarriages of justice and is arguably a failure of the state to uphold human rights.  This must be corrected.
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1) Introduction

1.1) Adults with learning disabilities have a higher risk of being the victims of crime and abuse, and face greater hurdles to achieving justice, than the general population.  They are often targeted because of their perceived vulnerability and are sometimes targeted specifically because of their learning disabilities.  Yet, adults with learning disabilities are less likely to report the crime and abuse they have suffered and are less likely to seek help.  For many, the violation of their human rights is seen as a normal part of their everyday lives.  
1.2) Occasional inquiries and reports briefly bring these issues into the public consciousness, but crime and abuse against adults with learning disabilities is largely ignored or forgotten by the general population.  This is partly because it is too uncomfortable an issue to confront.  A lack of official information about crime and abuse against adults with learning disabilities makes this easier and hinders the formulation of public policy to prevent and address these human rights infringements.  

1.3) Many dedicated professionals work to tackle crime and abuse against adults with learning disabilities.  There is also much good practice and appropriate legislation and guidance.  Unfortunately, lack of funding, poor implementation and lack of training on good practice limit the positive effects and allow bad practice to continue.  While the situation is undoubtedly better than ten years ago, it remains a fact that adults with learning disabilities regularly suffer preventable infringements of their human rights.
1.4.1) This submission describes the extent to which the rights of adults with learning disabilities are currently being respected in relation to crime and abuse.  As such, it examines how rights to life, freedom from exploitation, violence and abuse, liberty and security of the person, liberty of movement and others are being met.  It considers the extent to which the obligations of the state fulfils its obligations to prevent the crime and abuse that prevents adults with learning disabilities accessing services and living full lives in their communities.  We focus in particular on a selection of public services provided by the state or on its behalf – healthcare, social care, policing and criminal justice.
1.4.2) We make suggestions for recommendations that the Joint Committee could give in its final report.  The human rights issues we address are grouped under general headings and under each heading a reference is made to the articles of human rights instruments that we believe are relevant.  These references have been abbreviated to UN Convention for the United Nations Convention on the Rights of Persons with Disabilities and ECHR for the European Convention on Human Rights.
1.4.3) We begin by making general points which apply throughout our submission.

2) General Points

2.1) Language

2.1.1) In this submission we use both the terms abuse and crime to refer to particular violations of the human rights of adults with learning disabilities.  There is overlap between the two terms, but the distinction between the two is important.

2.1.2) Abuse is the term widely used to refer to behaviour which intentionally or unintentionally harms and is often applied to harm inflicted on vulnerable groups.  Much abuse is criminal, for instance, assault, rape and theft.  However, some abuse is a violation of good practice and, while still harmful, is either not a criminal offence or would be very difficult to prosecute as a criminal offence.  

2.1.3) Our organisations are concerned that the use of the term abuse to refer to crimes devalues the offences and the victims.  It is our experience that calling a criminal offence abuse also encourages organisations to believe that these crimes do not need to be reported to the police, but can be dealt with by the organisation.  For these reasons, we will be restrictive in our use of the term abuse and refer to crimes as crimes when appropriate – for instance, what is sometimes called financial abuse will be called theft, sexual abuse will be called sexual assault or rape and physical abuse will be referred to as assault.  We hope that the Joint Committee will adopt a similar approach.
2.2) The Scope of Human Rights Infringements
2.2.1) Infringements of the human rights of adults with learning disabilities are perpetrated by members of the public, the state, private bodies and voluntary organisations.  Members of the public, private bodies and voluntary organisations are obviously not bound by human rights instruments; however, we contend that crimes and abuse perpetrated by them constitute human rights infringements (even if only in spirit).  Our intention in highlighting many human rights infringements perpetrated by these groups is to illustrate the full picture relating to the human rights of adults with learning disabilities and to describe the human rights infringements that the state has a duty to address.

2.2.2) A further reason is that we believe that private and voluntary sector organisations providing public services by contractual arrangement with a public body should be covered by the Human Rights Act because of the crimes and abuses which occur to those in their care.  We touch on this issue later in this submission.

2.3) Data Deficit
2.3.1.1) There is a deficit of data on crime and abuse affecting adults with learning disabilities.  The total of the academic studies, official figures, surveys and individual cases highlighted in inspection reports amounts to a very partial picture of how crime and abuse infringe the human rights of adults with learning disabilities.  That information on crime and abuse affecting this group is not often collected may be indicative of the priority afforded to adults with learning disabilities by official bodies and the resource limitations faced by the non-governmental organisations (NGOs) working in this field.
2.3.1.2) It is also partly a reflection of the difficulties involved in collecting information about any crime – the embarrassment, shame, fear of reprisal and a feeling that nothing will be done that discourages reporting.  58% of crimes affecting the general population are never reported to the police
 and we believe that adults with learning disabilities are even less likely to report being the victims of crime than the general population.  
2.3.1.3) This data deficit is also a reflection of a great reluctance in society to both acknowledge and confront crime and abuse against adults with learning disabilities.  The majority of people in our society feel uncomfortable about learning disability and in the company of people with learning disabilities.  These feelings are largely born of a lack of understanding and the result can be a reluctance to accept abuse occurs or the severe forms it can take.  These feelings can lead to outright denials of abuse, to a lack of priority being assigned to tackling abuse or to a simple failure to think about adults with learning disabilities.  The result has been information collected only locally, partially or not at all.
2.3.2) The limited statistical information on crime and abuse against people with learning disabilities makes it harder to get this issue onto the public and policy agenda as well as making it easier to avoid confronting it.  This data deficit also hinders policymakers and public authorities who wish to effectively target such crime and abuse and measure their progress in doing so.  It is our and other NGOs contact with adults with learning disabilities who have been victims of crime or abuse that is often the only way that any understanding of the situation is obtained.
2.3.3.1) The under-representation of adults with learning disabilities in the British Crime Survey (BCS) is a case in point.  This under-representation comes about because:

· The BCS does not survey those living in group residences (e.g. care homes, sheltered housing) in which adults with learning disabilities will be disproportionately represented in comparison with the general population.  This sampling exclusion also prevents an accurate picture being developed of crimes within care settings.

· BCS interviewers do not receive disability awareness training and the BCS is reliant on interviewers’ ability to facilitate the participation of adults with learning disabilities in the absence of an easy-read version of the BCS.  

· The BCS only publishes analyses against a demographic category of disability with three variables – “limiting disability/illness”, “non-limiting disability/illness” and “no disability or illness”.  Also, although respondents are asked to identify if they have learning disability, it is likely that the number of adults with learning disabilities in the sample is too small to produce statistically meaningful results.
2.3.3.2) This has significant implications for public policy.  As you know, the BCS provides the statistical yardstick against which anti-crime policy is judged (particularly in the Home Office’s Public Service Agreement (PSA) targets).  The BCS also provides the information needed to design new policy initiatives and strategies and to judge their success (e.g. the Home Office’s new Crime Strategy).  The under-representation of adults with learning disabilities in the BCS therefore hinders the Home Office in designing, implementing and evaluating measures to tackle crime against this vulnerable group.  It also raises questions about how accurately we can judge Home Office performance against its PSA targets and whether the Home Office is fulfilling the Disability Equality Duty to ensure equality of opportunity.  In other words, methodological issues with the BCS hinder the Home Office’s ability to uphold the human rights of adults with learning disabilities.  
2.3.3.3) We believe that this situation has not arisen because of a deliberate intent to exclude, but because the BCS has never been fully evaluated against the Disability Equality Duty.  We have been in communication with the Home Office on this issue and our meetings with civil servants have been constructive.  It now seems likely that the Home Office will implement the recommendation of the Smith Review to include group accommodation within the BCS and that some form of disability awareness training will take place.  However, it is unclear at this stage whether an equality impact assessment under the Disability Equality Duty will be conducted to allow detailed consideration of this issue and the involvement of relevant stakeholders.  We hope that the Joint Committee will call on the Home Office to conduct an equality impact assessment.  
2.3.4) The data deficit regarding crime and abuse against adults with learning disabilities makes it harder for public bodies to uphold their human rights.  This is an issue which we would like to see addressed across government.  It also means it is not possible for us to provide the Joint Committee with the statistical information on the human rights infringements of adults with learning disabilities that we would like.  In those areas where data is lacking, we have endeavoured to provide insights from our own experiences as well as cases from our helplines and media reports (these appear in boxes). 
2.4) The views of the Respond Action Group
2.4.1) The Respond Action Group (RAG) is a group of adults with learning disabilities who have had experiences of an abusive nature and are employed as a consultative group by Respond.  The RAG provide their experience and insights on Respond’s services, direction, policy positions and how to protect adults with learning disabilities from abuse.  
2.4.2) The RAG believe that the Joint Committee’s inquiry will not lead to any change in the lives of people with learning disabilities.  They feel that the Joint Committee’s inquiry will follow the pattern of earlier inquiries into the experiences of people with learning disabilities by having a gap between talk and action.  The RAG ask that policymakers finish the job that they start.  

2.4.3) It is an indication of the history of public policy and its implementation that adults with learning disabilities feel such cynicism towards the Joint Committee’s attempt to consider how their lives could be improved.  Addressing this cynicism is not a matter of persuading adults with learning disabilities that the Joint Committee has good intentions and that you have made worthwhile recommendations.  This is what has gone before.  It is a matter of changing the day-to-day experiences of adults with learning disabilities through sustained action.  This challenge from the RAG is something to which we hope the Joint Committee will rise.
2.4.4) The RAG stated what they believed to be the most important things for the respect of the human rights of adults with learning disabilities.  

· The need to raise awareness of the abuse of adults with learning disabilities.

· Respect for adults with learning disabilities.

· Adults with learning disabilities to have a say in their own lives and a voice in those matters which affect them.  

· No tolerance of abuse.

· No labels to be applied to adults with learning disabilities.

3) Disability Hate Crime

3.1) The nature of disability hate crime
3.1.1) Disability hate crime represents one of the most direct and discriminatory assaults on the human rights of adults with learning disabilities.  It is a crime in which adults with learning disabilities are specifically targeted because of their disability and, as such, it is committed by people who fail to see beyond the disability to the human being.  It is a physical manifestation of bigotry and a regular, sometimes daily, occurrence for adults with learning disabilities.  Disability hate crimes are committed by members of the public across a wide range of crimes and so infringe (in spirit):
· the right to life;

· the right to liberty and security of the person;

· the right to freedom from exploitation, violence and abuse;

· the right to protection of property; and

· the right to liberty of movement as fear of disability hate crime leads people to curtail their movements.

While members of the public are obviously not bound by human rights instruments to uphold these rights, we believe that the state has a clear obligation to tackle disability hate crime.

3.1.2) The Association of Chief Police Officers (ACPO) defines a disablist incident as:

“Any incident which is perceived to be based upon prejudice towards and hatred of the victim because of their disability or so perceived by the victim or any other person.”

A disability hate crime is any disablist incident that constitutes a criminal offence.  
3.1.3) Section 146 of the Criminal Justice Act 2003 has imposed, since April 2005, a duty upon courts to increase the sentence for any offence aggravated by hostility based on the victim’s actual or perceived disability.  For s.146 to apply the offender has to have demonstrated hostility towards the victim based on their (actual or perceived) disability.  Alternatively, the motivation of the offence has to be wholly or partly hostility towards the victim based on their (actual or perceived) disability.  
3.2) Prevalence and effects
3.2.1) While it is hard to identify exactly how much disability hate crime affects adults with learning disabilities, it is clear from the limited information that is available that disability hate crime is a significant problem.

3.2.2) A Disability Rights Commission and Capability Scotland survey found that nearly half of respondents (47%) had experienced being frightened or attacked because of their disability.  One in five respondents suffered an attack at least once a week.  This survey found that there was a greater predominance of attacks against people with learning disabilities.  Of those who were made to feel frightened or were attacked, 35% were physically assaulted, 15% were spat at and 18% had something stolen.
  
3.2.3) The Disability Rights Commission’s Attitudes and Awareness Survey (2003) found that 22% of disabled respondents had experienced harassment in public because of their disability.  

3.2.4) Research by Mencap found that nearly nine out of ten people with a learning disability (88%) reported being bullied within the last year.  Two-thirds (66%) of respondents said that they had been bullied more than once a month and 32% said that the bullying was taking place on a daily or weekly basis.  Although the definition of bullying in this study includes disablist incidents that did not involve a criminal offence (for instance, name-calling) many of these incidents were disability hate crimes.  For instance, almost a quarter of respondents (23%) reported physical assault.
  
3.2.5.1) Disability hate crime affects adults with learning disabilities going about their daily lives and being a victim of such crime has a great impact on adults with learning disabilities ability to enjoy their human rights. 
3.2.5.2) Mencap’s research found that nearly three-quarters of people with a learning disability (73%) had been bullied in a public place
.  The Disability Rights Commission and Capability Scotland research found that 55% of respondents with disabilities had been made to feel frightened or had been attacked in the street, a park or when out walking
.  The first national survey of people with learning disabilities in England found that 32% of people with learning disabilities did not feel safe in their homes, their local area or using public transport
.  Mencap’s report stated:
“Again and again, people reported attempting to go about a daily activity and being attacked verbally, threatened or physically assaulted for no apparent reason.  People are left fearful to do simple things such as walk down the street or go to the shops.”

3.2.5.3) Three-quarters of respondents to the Disability Rights Commission and Capability Scotland research had made significant changes to their lives to avoid being frightened or attacked, with 47% avoiding certain places and 25% changing where they lived
.  Mencap’s survey found that:

“People often stated that their response to the bullying was either to move house or try and address the problem themselves rather than ask for outside assistance, due to the fear of retaliation.”

3.2.5.4) The regular nature of such discrimination and human rights violations leads many adults with learning disabilities to see disability hate crime as just a normal part of their everyday lives.  This was a view endorsed by the RAG, while Mencap’s survey found that:
“People reported that they had had to cope with bullying for so long that they saw it as a distressing, but inevitable part of everyday life for a person with a learning disability.”

3.2.6) We believe that it is an indictment of our society that adults with learning disabilities view the abuse of their human rights in this way as normal and something which they just have to cope with.  

3.3) Responses of criminal justice agencies to disability hate crime
3.3.1.1) Criminal justice agencies have made some good attempts to address this serious problem.  
3.3.1.2) In 2005, ACPO and the Home Office Police Standards Unit updated its tactical manual on hate crime to include disability hate crime.  This comprehensive document includes a recommendation that every force establish a specialist hate crime investigation unit
.  Hertfordshire Constabulary, for instance, has specialist hate crime officers in Community Safety Units around the county.  It has also worked as part of People in Partnership
 to produce a pack
 to help people with learning disabilities to report crimes that affect them and to understand their rights.  A similar booklet has been produced by the Open Out scheme in Cambridgeshire.  This scheme involves Cambridge City, South Cambridgeshire and East Cambridgeshire councils, in conjunction with Cambridgeshire Police.  We welcome these practical initiatives and such dedicated local action involving people with learning disabilities.  

3.3.1.3) Earlier this year the Crown Prosecution Service produced a Policy on Prosecuting Cases of Disability Hate Crime which had the input of disability charities, including ourselves.  
3.3.2.1) However, despite such good work, we are concerned that the response of many individual police officers and police forces maybe far from adequate.  In particular, we are concerned that the police’s response to a disability hate crime against an adult with learning disabilities varies depending on the police force area where the crime was committed.  For instance, the Metropolitan Police are to be commended for Community Safety Units in every London Borough spearheading efforts to tackle hate crime.  However, there is no mention on the Metropolitan Police’s otherwise excellent web pages on hate crime of disability hate crime.  
3.3.2.2) The experiences of some of those adults with learning disabilities who have reported disability hate crime to the police raises questions about the response of frontline officers.  The Disability Rights Commission and Capability Scotland survey found that nearly one in five of those who reported the incident to the police said that the police did nothing as a result
.  Mencap’s survey found that:

“People repeatedly stated that if they did report matters to the police, the police’s response was often offhand or dismissive.  People felt that this was due to their disabilities.”

This was also the experience of the RAG, who stated that the police simply did not come around to see them if they reported a crime.
3.3.2.3) We are also concerned that disability hate crimes may not be being identified as such by police forces and that this may result in s.146 not being used.  The following case, reported in the local press, has been one of several that have given rise to our concern.
“Police are searching for two thugs who attacked a man with learning difficulties in what officers describe as a ‘cowardly and unprovoked’ assault.

The victim’s family have offered a reward for information that leads to conviction of the attackers, saying their relative is now fearful of going out.

The incident happened as the man, one half of a couple who both have learning difficulties, got off the 6.1 bus from Wirksworth at Matlock Bus Station at 4:25pm on Saturday, intending to take a taxi home.

Two men approached the couple from behind before one of them punched the victim in the face, causing a nasty injury.

Police have so far been unable to establish a motive.”

We believe the likely motive for this assault was hatred of people with learning disabilities and question why it appears that the police have seemingly not identified this as a disability hate crime.

Another case reported in local media gives all the indications of being a disability hate crime.
“In June last year Rikki Judkins, a vulnerable man with learning difficulties and psychological problems, was stranded at Lancaster bus station.  

Just hours later he was dead – kicked to death and bludgeoned with a stone weighing 11kg.

His killers had no motive and showed no remorse.

They even bragged about the horrific act to friends and casually bought food with the money they had stolen from Rikki’s body.  

Last Friday Simon Unsworth, 21 this week, was sentenced to life imprisonment and must serve at least 18 years before he is considered for parole.

Arron Singh, 16, was detained at Her Majesty’s Pleasure and must serve at least 15 years in prison.”

We congratulate the police and CPS on this successful prosecution.  However, there is no indication that this was treated as a disability hate crime.  As s.146 places a duty on the court to openly state when it has been applied, we presume disability hate crime would have been mentioned in media reports if s.146 had been used.  
3.3.3.1) Despite this requirement in s.146, disability hate crime has virtually no public profile.  A search for the exact phrase “disability hate crime” in the news section of Google UK yields only one result – a mention of the launch of the CPS policy in the Mid Devon Star.  While you regularly hear police officers use the phrase “we are treating this as a race hate crime” we are not aware of one instance of police officers using a similar phrase about a hate crime against a person with a disability.  In the wider public’s consciousness, disability hate crime does not exist.  We fear that this is a reflection of the priority afforded to it and the level of effort applied to tackling it.  
3.3.3.2) This has consequences for the human rights of adults with learning disabilities.  S.146 and efforts to tackle disability hate crime can have a declaratory value.  They can let society know that disability hate crime is unacceptable and that justice will be served on those who commit such crimes.  This discourages these crimes as well as reassuring adults with learning disabilities that their rights will be upheld and that reporting hate crime will be worthwhile.  This declaratory value will not be achieved without very public action to raise the profile of, and to tackle, disability hate crime.
3.4) Recommendations on disability hate crime
3.4.1) Disability hate crime occurs because of prejudice in society and tackling such crime requires a change in societal attitudes.  Robust action with a high public profile can confront prejudice against adults with learning disabilities and begin to make it widely unacceptable.       

3.4.2) We recommend that a minister within the Home Office is given responsibility for preventing and combating disability hate crime.  Although the new Commission for Equality and Human Rights will have a duty to eliminate hatred of people with disabilities
 and may be involved with reducing crime affecting people with disabilities
, we believe that a ministerial lead is additionally required to coordinate and ensure effective action by criminal justice agencies.  The primacy of the police in the identification and initial response to hate crime means that we believe this responsibility would rest most appropriately in the Home Office.  Tackling disability hate crime is less about policies, it is about implementation on the ground.  To ensure effective implementation, we need a strong lead at the top with the ability to push change forward.
3.4.3) We recommend that a national public information campaign be run by this minister with the direct aim of combating the prejudices that lead to disability hate crime and to increase public awareness of disability hate crime.  The Disability Rights Commission’s excellent cinema ad Nice Day highlights the daily abuse endured by adults with learning disabilities and provides a model of good practice for future public awareness campaigns in this area.  Educating criminal justice professionals is as much a part of this as educating the public and we recommend that there be requirements for training on disability hate crime.  The Home Office Police Standards Unit and ACPO tactical manual already suggests such training is good practice
 and the CPS is committed to working with criminal justice agencies to improve understanding of disability hate crime
.  These are good steps, but action needs to be taken ensure that such training actually happens for very busy professionals.
3.4.4) To ensure that progress in tackling disability hate crime is accurately monitored, we recommend that police forces and the Crown Prosecution Service be required to collect data on the disability hate crime cases which are reported and the prosecutions which are taken and that this information is published both nationally and locally.  
3.4.5) Adults with learning disabilities should receive information and education from police forces on the nature of disability hate crime and how to report these crimes.

4) Right to Life

ECHR, Article 2 – Right to life
UN Convention, Article 10 – Right to life
4.1) The infringement of the right to life of adults with learning disabilities can be classified as either death through neglect or as murder.  We have touched on murder in our comments on disability hate crime, but unfortunately we are unaware of information specifically on the number of adults with learning disabilities who are murdered each year.  Similarly, we are not aware of statistics on the number adults with learning disabilities dying as a result of neglect, yet such cases have been fairly regularly documented.  While the state does not murder adults with learning disabilities, it has a duty to prevent and investigate such murders.  Unfortunately, there is every indication that public bodies have been involved in deaths by neglect of adults with learning disabilities and could do more to prevent such deaths and hold to account those responsible.
4.2.1) There are several factors that increase the risk of adults with learning disabilities dying because of neglectful care or treatment.  The Disability Rights Commission’s formal investigation Equal Treatment: Closing the Gap noted that:
“…people with learning disabilities … are much more likely than other citizens to have significant health risks and major health problems.  For people with learning disabilities, these particularly include obesity and respiratory disease…”

These health problems give adults with learning disabilities more reason to require health treatment, so increasing their risk of coming to harm via neglect in healthcare settings.  In addition, research by the National Patient Safety Agency has found that:
“…people with learning disabilities are more at risk of being involved in a patient safety incident than the general population.  The breadth of information received has suggested that the diverse needs of people with learning disabilities, the range of different agencies involved in care and the long term nature of the relationship with the NHS may make them more vulnerable.”

4.2.2) Contributing to the risk of death through neglect is the tendency of healthcare professionals to miss or misdiagnose health problems due to diagnostic overshadowing and the consequent failure to provide appropriate medical care.  The Disability Rights Commission found that many people who took part in a consultation referred to problems in communication with healthcare staff -
“This could be a failure by staff to listen or understand and a tendency to attribute health problems to a person’s learning disability …This tendency, known as ‘diagnostic overshadowing’ … people with learning disabilities and their families also reported that when they told health professionals about changes in their physical well-being, they were sometimes explained as behavioural but turned out to be caused by pain or a significant physical illness.  Some staff do not speak directly to the person making the consultation, make no attempt to use alternative ways of communicating where communication is difficult, and do not check if their understanding of symptoms is correct.”

The National Patient Safety Agency has found that, in relation to people with learning disabilities:
“Access to treatment is often delayed because symptoms are not diagnosed early enough or in some cases, at all…Mis-diagnosis cuts across all care settings in the NHS …”

Diagnostic overshadowing is the result of ignorance and prejudice amongst healthcare staff, compounded by a failure to discover and act upon the needs of people with learning disabilities.
4.2.3) Mencap has argued that this prejudice goes as far as institutional discrimination against adults with learning disabilities in the NHS.

“…institutional discrimination results when organisations fail to make changes in the way they deliver services to take into account people’s differing needs.  Nor does the organisation deal with ignorance and prejudice within the workforce and culture of the organisation.  We believe that there is a fundamental lack of understanding and respect towards people with a learning disability and their families and carers.  This lack of understanding and respect leads to – and is demonstrated by – the poor design of systems, policies and procedures to meet the particular and differing needs of patients with a learning disability.”

It is Mencap’s contention that this institutional discrimination leads to neglect and so to premature death.  Mencap’s report Death by Indifference highlights six cases in which adults with learning disabilities have died through neglect in this way
.  We are aware of similar cases through our helplines, for instance;

Valerie was initially sent home from hospital despite a prolapsed bowel and a severe fall which, it was later discovered, had broken her pelvis.   Although Valerie complained to the hospital of pain and discomfort, she was not taken seriously.

Valerie was admitted to hospital, where her sister, Katherine, regularly visited her.  After a day away from the hospital the staff said to Katherine that Valerie had been up, talking and eating.  However, a neighbouring patient heard this and explained to Katherine that Valerie had been dozing in and out of sleep all day and hadn’t eaten or said anything.

The hospital staff refused to take Katherine seriously when she explained how ill Valerie was. They did not believe that Valerie was usually a gregarious woman who was full of life, but assumed that her current state was due to her learning disability.  Katherine’s request for Valerie to see a Doctor was ignored and Katherine began to make complaints.  Later that day, Valerie died. The staff stated that they were surprised that Valerie had died because they “didn’t think she was that ill”.  Katherine was told by staff that they did not know what to write on the death certificate as they were unaware what was wrong with Valerie.

The National Patient Safety Agency cites another case:

“One nurse told us about a man she had cared for; he had been frequently referred to the hospital for investigations into bladder and bowel problems but she felt that he hadn’t been listened to because of his disability.  The cause of his symptoms were never diagnosed and as a result the man died of kidney and heart failure.  The nurse said: ‘This could have been prevented if a clear diagnosis had been made earlier to allow for prompt treatment.  Instead, this man suffered.  He shouldn’t have died.’”

4.3.1) We would like to state our deep concern about deaths through neglect of adults with learning disabilities and commend to you the recommendations contained within Mencap’s Death by Indifference report and the Disability Rights Commission’s Equal Treatment: Closing the Gap report.  We also very much welcome the Department of Health and Healthcare Commission examination of the cases highlighted in Menap’s report.
4.3.2) However, the recent debate launched by these reports has focused on the wider implications and lessons from individual deaths.  While we support this approach, we would like to draw the Joint Committee’s attention to an equally important aspect of this issue – justice in individual cases.

4.4) Recommendations on the Right to Life
4.4.1) Our organisations believe that those individual healthcare professionals whose negligent behaviour has caused the death of anyone with learning disabilities should be held accountable and liable for their actions.  To this end, we ask the Joint Committee to urge the police to investigate such cases with a view to prosecuting healthcare professionals for manslaughter and healthcare organisations for corporate manslaughter.  Action must also be taken by regulatory bodies such as the General Medical Council and Nursing and Midwifery Council against individual healthcare professionals where it can be shown they have failed in their professional duties.  We ask the Joint Committee to urge these bodies to take such action.
4.4.2) We believe that criminal and regulatory action is essential for ensuring justice and for providing an incentive for healthcare organisations to uphold adults with learning disabilities right to life.  We also believe that it will send the important message that the life of adults with learning disabilities has equal worth with the life of anyone else in society.
5) Right to Liberty and Security of the Person
ECHR, Article 5 – Right to liberty and security of the person

UN Convention, Article 14 – Liberty and security of the person

ECHR, Protocol 4, Article 2 – Freedom of movement

UN Convention, Article 18 – Liberty of movement and nationality

5.1) Our organisations are worried that adults with learning disabilities are being deprived of their liberty without the protection of law required by the ECHR and the UN Convention.  Quantifying the scale of this problem is hard, but the cases which have been brought to light, and our own experiences, lead us to fear that it is too widespread.  Motivations for depriving adults with learning disabilities of their rights to liberty and movement have included ignorance, outdated attitudes and a focus on the needs of the carer rather than the individual.  However, we do not consider that ignorance of the law and good practice excuses or lessens such violations of human rights.  
5.2.1) Investigations have uncovered examples of adults with learning disabilities being effectively locked up in a way that is clearly detrimental to their human rights and without recourse to the legal safeguards that exist (e.g. Mental Health Act 1983).  

5.2.2) In 2003, the Commission for Health Improvement (CHI) was disturbed to find in its investigation of Bedfordshire and Luton Community NHS Trust that:

 “All bedrooms are kept locked so that clients cannot use them in the day.  Staff hold the keys.  Patio doors and windows are chained.  The purpose is to contain one person with particularly complex needs who was assessed by the JCS two years ago…

CHI found examples in other homes where clients have complex needs and where bedrooms are locked…There did not appear to be clear criteria for when a client’s bedroom should be locked or when clients should hold their own keys if their room is locked during the day.  This needs to be resolved so that the human rights of people with learning disabilities are not infringed.”

5.2.3) The joint inquiry into Cornwall Partnership NHS Trust conducted by the Healthcare Commission and the Commission for Social Care Inspection found that:
“In the majority of supported living houses, staff, rather than residents, held the keys.  Most bedrooms could not be locked.  The only doors that could be locked were controlled by staff and used to restrict the movement of those living in the houses.  In some of the houses, external doors and some internal doors were kept locked.  This prevented people from freely entering and leaving and often restricted their access to communal areas, which they had a right to enter as tenants.  Stable-type doors were also widely used to restrict movement…Staff seemed unaware that it was unlawful to detain people against their will.”

This ignorance of the law was also reflected at Budock Hospital:
“At the time of our visits, only one person was detained at Budock Hospital under the Mental Health Act 1983.  Despite this, all external doors and a number of internal doors in the hospital were locked.”

5.2.4) The Healthcare Commission investigation team into Sutton and Merton Primary Care Trust found that:

 “… some people could not go into their bedrooms when they wanted because the doors were kept locked to keep other people out.
The front door to one of these houses had a handle that was so high up that many people could not reach it and this ensured that people did not leave without a member of staff to accompany them.  The front door to another house had a small button type handle that had to be twisted, which was difficult for some people to use.  There was also an alarm, alerting staff when a person was trying to leave without a member of staff.  There was a view that some people were detained inappropriately as they lacked the capacity to consent to their own treatment.  Some staff and advocates believed that people should have been assessed to see whether their rights would be best met if the Mental Health Act 1983 was considered and applied if necessary.
…When people are restrained on a regular basis in a hospital setting they should be assessed to see if their rights and treatment needs could best be met through the use of the Mental Health Act 1983.  None of the people who lived in these houses had participated in such as assessment and no one was actually detained under the Act.”

5.2.5) We are concerned that most staff in these settings were seemingly unaware of the legal safeguards and that assessments under the Mental Health Act 1983 were not sought.  There is a serious question over the legality of the way in which adults with learning disabilities were detained.
5.3) What particularly concerns us about these cases is the blanket way that measures to limit movement and restrict liberty were applied to all adults with learning disabilities.  If unusual door handles, alarms and stable doors had only been provided for particular individuals, we might believe that these were responses to the particular needs of the individual.  Instead, the application of such measures to everyone, and in the design of whole buildings, implies that the purpose was to enable staff to exercise control.  It also implies that the carers and managers in these settings did not recognise adults with learning disabilities as having rights to liberty and movement equal to their own.
5.4) The similarities between these cases cause us to fear that cases of the infringement of adults with learning disabilities rights to liberty and movement may be widespread.  
5.5) Recommendations on the Right to Liberty and Security of the Person
5.5.1) Our organisations believe that the focus must be on the individual and their needs if adults with learning disabilities rights to liberty and movement are to be respected.  The emphasis must be on identifying and maximising opportunities for people to go outside care settings, particularly if staff find their behaviour challenging.  This may require imagination and is certainly resource intensive.  This approach needs to be integrated into care plans, risk assessments, training and the culture of organisations.  It also involves applying means which limit the liberty of adults with learning disabilities only to those specific people for which it is required and not by default to everyone living with them.  Again, this is resource intensive.
5.5.2) The alternative is to apply the Mental Health Act 1983 in far more cases.  There appear to be individuals for whom an assessment under the Act should have occurred and we support applying the legal safeguards in those cases.  However, sectioning removes adults with learning disabilities from the community and this will not be in the best interests of many people.  It is also difficult to identify during these assessments what behaviour is caused by mental health needs, what by learned behaviour and what by learning disability.  We therefore caution against applying an all or little approach to applying the Act, emphasising the importance of conducting assessments when to not do so may unlawfully deprive someone of their liberty.
6) Freedom from exploitation, violence and abuse
ECHR, Article 3 – Prohibition of torture

ECHR, Protocol 1, Article 1 – Protection of property

UN Convention, Article 15 – Freedom from torture or cruel, inhuman or degrading treatment of punishment

UN Convention, Article 16 – Freedom from exploitation, violence and abuse

UN Convention, Article 17 – Protecting the integrity of the person

6.1) Rape and Sexual Assault

6.1.1) As the Cross Government Action Plan on Sexual Violence and Abuse, notes -  
“People with a limiting illness or disability are more likely than those without one to be sexually assaulted.”

This Action Plan neatly summarises how this situation impacts on adults with learning disabilities.
“2.25.  Research by Brown, Stein and Turk (1995) found that there are 1,250 cases of reported sexual abuse against adults with a learning disability annually in England and Wales.  This is a conservative estimate given the likelihood of under-reporting … People with a physical or learning disability may be targeted by sex offenders because they are vulnerable.  Those with a learning disability may also be targeted because offenders think they won’t be believed or make credible witnesses in court.  Where the perpetrator is a care worker or in a position of authority, it may be difficult for a learning disabled victim to understand that what has happened to them constitutes a crime, and they may not wish to report the crime to the police, or be a witness if the case comes to court.

2.26.  Research from the early to mid nineties showed that the experience of sexual abuse by people with a learning disability affects future relationships and general well being and is a cause of depression, self-harming, eating disorders, soiling and challenging behaviours.”

As with the general population, these sexual assaults are often perpetrated by someone known to the victim.  
6.2) Crime and Abuse in Care
6.2.1) It is a distressing fact that sexual assaults and rapes occur within care settings.  The Healthcare Commission’s report on Sutton and Merton Primary Care Trust reported one such case of rape and several allegations of sexual assault
.   In sentencing Peter John Clark to six years imprisonment for this rape, His Honour Judge Binning stated:

“It is difficult to think of a case that would involve a greater betrayal of trust.  There you were employed to look after this woman in her 40s with a mental age of two to three.  You were employed to look after her and abused her in a way that betrayed the trust placed in you to an appalling extent, and, what is more, apparently in the knowledge that she had already been the victim of sexual abuse.  So, as I say, it is difficult to imagine a greater betrayal.”

6.2.2) The targeting of someone perceived to be vulnerable and less likely to complain is a theme in this and other cases.
Lauren has mild to moderate learning disabilities and, at the time of the abuse, she was 24 years old. She lived independently, with carers supporting her with her daily needs. The carers would only be there one at a time.
Lauren had a male carer, Adam, who acted as her main carer and would always be there.  Adam would even stay the night in the spare room if Lauren felt she needed extra support.  He organised all his shifts around Lauren’s needs.  As Adam hardly ever took time off, Lauren never saw the female carers and her relationship with them deteriorated.  Adam told her that she didn’t need anyone else as she had him.  He began to call himself her boyfriend and, although Lauren knew that this was wrong, she did not know what to do.  Consequently, Lauren went along with it - she hated the sex, but liked Adam being nice to her.  However, Adam began to become more controlling and started to get jealous when Lauren went to college.  Lauren soon became pregnant.  She has since had the child and Adam is currently being prosecuted. 

6.2.3.1) Pregnancy or some other irrefutable physical evidence of sex (such as the used condom discovered by a colleague of Peter John Clark) is in far too many cases what brings rape to light.  This represents an unacceptable failure in prevention and in establishing means to detect sexual violence at an early stage.
6.2.3.2) Our experience leads us to believe that many cases of crime and abuse perpetrated by carers against adults with learning disabilities do not come to light and / or are not reported to the police.  This is a major reason why it is so difficult to determine the extent of abuse against adults with learning disabilities within care settings.  

6.2.4) The No Secrets guidance on adult protection does require social services departments to collect information on the adult protection referrals made to them as lead agency on these matters.  However, this information is not collected centrally.  Following a study of adult protection referrals by Action on Elder Abuse, the NHS Information Centre for Health and Social Care is currently examining how this data could be collected nationally while the Government has committed itself to improving the collection of this information. 
6.2.5) Action on Elder Abuse’s study found that 25.4% of adult protection referrals to social services involved crime or abuse against adults with learning disabilities.  This crime or abuse occurred in a residential home in 29.4% of referrals.  The perpetrator was either an institution or a care worker in 28.4% of cases.
  However, these figures should be seen as conservative because of the likelihood of under-reporting.
6.2.6) A common finding of the reports into Cornwall Partnership NHS Trust and Sutton and Merton Primary Care Trust was the lack of awareness and knowledge amongst staff and how this lead to their failure to recognise their and their colleagues’ practice as abusive
.  

“Staff were largely unaware of their duties with regard to the protection of adults less able to look after themselves.”

“Although many staff believed that they were not using restraint, our observations and records demonstrated otherwise.  Restraint was used inappropriately at times when it should have been used as a last resort… One woman had experienced a form of restraint for many years, where a splint on her arm was used to prevent movement in order to stop her putting her hand into her mouth.  The psychology department did not believe that the continued use of this restrictive intervention was justified.”

“…in August 2005, G, who is deaf, blind, cannot speak and uses a wheelchair, was found strapped to his wheelchair for up to 16 hours during the day and to his bed at night, to prevent him from hitting his head and face.”

The Healthcare Commission concluded that the institutional abuse that occurred at Sutton and Merton PCT was unintentional, but still abuse.  
6.2.7) We accept that lack of knowledge, training, insight and awareness can account for some abusive, and criminal practice in care settings.  However, there comes a point when common sense should limit carers’ behaviour.  We question how anyone can possibly not realise that tying a vulnerable adult to a chair is wrong.  We can only conclude that this abusive behaviour is a reflection of both a lack of awareness and of a view prevalent in society that adults with learning disabilities are worth less than other people.

6.2.8) It is important to note that adults with learning disabilities may infringe the human rights of the other adults with learning disabilities who use the same care services as them, for instance, through assault.  We have assisted family, carers and professionals in such cases.  
6.3) Domestic Violence
6.3.1) Crime and abuse against adults with learning disabilities is also committed by carers (family and professional) in their own homes.  Adults with disabilities are disproportionately more likely to experience domestic violence and this includes adults with learning disabilities.  In 31.8% of all of the adult protection referrals examined in this Action on Elder Abuse study, the location of abuse was the vulnerable adult’s own home
.  Home Office analysis of the BCS has found that having a “limiting illness or disability” is associated with all types of intimate violence for both men and women.  It is strongly associated with non-sexual abuse by family members, with women with a limiting disability or illness three times more likely to experience this sort of abuse than women without a disability.  It was also found that a limiting disability or illness greatly increases a man’s chance of being stalked
.  An earlier Home Office study found that over one in ten young men with a long standing illness or disability had been assaulted by a partner in the previous year
.  
6.3.2) Domestic violence is notoriously under-reported and the BCS is able to produce figures because it contains a self-completion section, the answers to which the interviewer is not able to see.  This makes the BCS potentially the best means of measuring the level of domestic violence against adults with learning disabilities.  However, for the reasons we described earlier, BCS figures above are not differentiated for adults with learning disabilities and are likely to be an under-estimate in issues relating to disability.
6.3.3.1) The violence involved in domestic violence against adults with learning disabilities can be appalling and the effects can last a long time.  
Katie, who has cerebral palsy, was in an abusive relationship with a much older man without learning disabilities for seven years. Her partner raped her, physically assaulted her and frequently stole her benefits.  This abuse occurred specifically because of Katie’s learning and other disabilities and in a manner which we view as a hate crime.  He called Katie a “spac”, a “retard” who deserved to be abused, told her that she was useless and did not deserve any respect.  Katie has been receiving assistance from the Respond helpline for the last six years, but is still trying to deal with the effects of this violence. 

6.3.3.2) The British Medical Association (BMA) has noted that:

“Certain forms of abuse which may be specific to disabled people include the abuser withholding care or undertaking it neglectfully or abusively; the abuser may remove mobility or sensory devices that are needed for independence; they may be claiming state benefits on behalf of the disabled individual thus making it easier for them to control the disabled person’s finances; and using an impairment to taunt or degrade the individual.  Disabled people are likely to experience abuse over a longer period of time and can suffer more severe injuries as a result of the violence.”

6.3.4) If an adult with learning disabilities is dependent on the person subjecting them to domestic violence for care and / or accommodation, then reporting domestic violence to the police or other agencies may leave them stranded.  This barrier to reporting is exacerbated if the victim is socially isolated due to the control of the carer.  Even if support could be found, the fear of being left without a carer or home will discourage some adults with learning disabilities from coming forward.  While domestic violence services may be able to, and do, assist adults with learning disabilities, we are concerned that many will lack the specialist provision that this vulnerable group requires if their needs are to be truly met.  

6.3.5) A possible example of good practice in this area is Beverley Lewis House, run by East Living Housing Association and set up by the Powerhouse campaign group.  Beverley Lewis House provides safe accommodation for women with learning disabilities for up to two years.  Staff work with tenants to develop the skills needed to overcome abuse and move towards an independent life.  Each woman is allocated a key worker who provides support with accessing support services, employment opportunities and social contacts as well as counselling and advocacy services.  Beverley Lewis House currently receives twenty to twenty-five referrals a month and we have been told that this is more than they can deal with.  However, Beverley Lewis House have told us that local authorities lack the funding to refer many other individuals.  Women with children are also not taken because of the cost involved and because Beverley Lewis House is not physically built to accommodate families – this is an issue Beverley Lewis House plans to address.
6.3.6) We are also aware of cases where an adult with a learning disability has subjected another adult with a learning disability to domestic violence.  
6.4) The case of Kevin Davies

6.4.1) We would like to draw the Joint Committee’s attention to a particularly severe case of crime perpetrated against an adult with learning disabilities – that of Kevin Davies.

“For four desperate months, Kevin Davies was locked in a garden shed where he was beaten, burned and given potato peelings to eat.  The vulnerable 29-year-old, who had epilepsy and learning difficulties, was let out only to act as a household slave for his captors. They even recorded a video similar to those used by terrorist kidnappers in which an emaciated Mr Davies was forced to praise his three jailers for looking after him. His family were unaware of his suffering because he called his mother to say he was keeping well. 

Finally, the starving prisoner collapsed dying on his tormentors' kitchen floor and police discovered a diary kept by one of them which outlined the appalling way he had been treated.  But the three escaped a murder charge because it could not be proved that Mr Davies's epilepsy did not contribute to his death. They were sentenced at Bristol Crown Court yesterday for false imprisonment and assault. 

David Lehane, 36, and his 26-year-old girlfriend Amanda Baggus were each given ten years while their friend Scott Andrews, 28, was given a nine-year term.  Mr Davies's mother said they had got away with murder. 

The court heard that before the abuse began, Mr Davies had been a long-time friend of landscape gardener Lehane, and helped him with odd jobs.  But Baggus decided that Mr Davies should be punished after she blamed him for crashing her three-wheeled Reliant Robin in May last year.  She and Lehane locked Mr Davies in the shed outside their home in Bream, in the Forest of Dean, Gloucestershire, and started cashing his benefit cheques every week to pay for the damage.  Soon he was being beaten daily - sometimes with a thick wooden bar - leaving the ceiling, walls and furniture of their home stained with his blood.  Their friend Andrews moved into the house and joined in with the horrific abuse. 

Police were alerted after Mr Davies died because he was malnourished and had serious wounds which included burns caused by a hot knife.”

6.5) Theft

6.5.1) Theft from adults with learning disabilities is not uncommon.  It often arises because many adults with learning disabilities need to have their personal assistants or carers assist them in the management of their financial affairs and this trust is violated.  The following case studies give a flavour of the forms this theft can take.

“Dawn Osbourne, 37, systematically stole cash from the bank account of 67-year-old Michael Blackburn who had learning difficulties and was unable to manage his own financial affairs, Norwich Crown Court heard.  

Osbourne had the pin number of his bank account so she could draw money to buy his shopping, but instead she siphoned £5,674 from his account over a period of months, the court was told.  

The offences came to light when Mr Blackburn himself realised something was wrong and Osbourne was arrested…

Jailing her, Recorder Richard Wood said Mr Blackburn was a vulnerable individual…”You required him to come to court and give evidence through a video link to prove to the jury what you did.  His particular learning difficulty was self-evident to everyone and you, through your counsel, sought to use his disadvantage to cast doubt on the wrong you had done.”

… He jailed her for 40 weeks and ordered her to pay back the £5,674, which she had saved up to pay back the stolen cash.  She was also ordered to pay £2,000 towards prosecution costs. …”

“A care home owner is facing a jail term after being convicted of stealing money from residents with learning disabilities.  

Leicester Crown Court heard that Caroline Jane Rice kept part of the money she withdrew from bank accounts on behalf of her residents, and covered up her theft by false accounting.  The offences took place at Dove House in Kirby Muxloe, Leicestershire, which she ran.  

Rice, of Cossington Lane, Rothley Leicestershire, who has two other residential homes in the county, denied the charges, saying she had ‘no need’ to take the money.  But she was convicted of three counts of theft totalling £500, and eight offences of false accounting to conceal thefts, totalling £745.”

A home help was employed from an independent agency to support Mavis, an elderly woman with learning disabilities. The home help discovered that Mavis had received a large inheritance. Over the following months she started to talk to Mavis about how hard things were for her financially and Mavis felt moved to help her. The home help offered to drive Mavis to the bank in order for her to take money out of her account. She removed the maximum allowed each week for many weeks until all of the money had been removed. 
This theft only came to light when Mavis embarrassedly approached a friend and confided in her. The friend contacted Social Services immediately and they then contacted the agency who supplied the home help, who then sacked her. Initially neither Social Services nor the agency admitted any responsibility, but did ask Mavis if she wanted to go to the police. Mavis said no, as she felt ashamed of what she had done. It was only when the friend intervened and demanded the return of the money and an apology that the agency offered to return half of the total that was taken. Mavis accepted this. 
It also emerged that the home help had only been sacked and not been referred to the Protection of Vulnerable Adults (POVA) list. After some more complaining by Mavis’s friend, a referral to the POVA list was made.

6.6) Provision of Therapy for Victims of Crime and Abuse
6.6.1) Those adults with learning disabilities who have experienced abuse or crime are usually traumatised by the experience and that can lead to serious mental health problems.  They are likely to have trouble communicating and expressing what they have been through and this can lead to behaviour which others find challenging.  When the abuse or crime that they have experienced has not been witnessed by their carers, this challenging behaviour can be incorrectly identified as a symptom of their learning disabilities or as a general deterioration in their behaviour.  Attempts are then sometimes made to control their behaviour with restraint or medication.  Therapy is an effective means of helping adults with learning disabilities who have experienced crime or abuse to understand what has happened, to move on and to lead fuller lives.  

6.6.2) In the past, it was thought that such therapy was a ‘talking cure’, and that people with impaired cognitive functioning and difficulties with communicating verbally could not benefit from such an approach.  The work of Respond and other therapists working with people with learning disabilities has proved that this assumption was fundamentally ill founded.
A 20-year-old with mild learning disabilities called Gavin had been sexually assaulted by a neighbour on a number of occasions. Gavin lived in a residential home for people with learning disabilities and was actively involved in the local community, taking part in amateur dramatics and attending his local church. A local man who attended the amateur dramatics group and the church struck up a friendship with Gavin and Gavin started to visit the man’s home. He would regularly wash the man’s car, in return for sweets, money and games for his Play Station. As their friendship developed the staff at Gavin’s home felt more and more confident that this was a healthy relationship and that Gavin was happy. 

After a church meeting one Saturday afternoon Gavin did not return to his home at the expected time. Gavin had gone back to the man’s home, been held captive all night and had been forced to perform sexual acts and to watch pornography involving children.  He had also been threatened with rape if he ever told anyone about what had happened. Gavin was very scared about what would happen next and needed a lot of reassurance before he agreed to be interviewed by the police. Fortunately a very experienced Sexual Offences Investigation Trained (SOIT) officer was assigned to Gavin and he was able to give a detailed account of the offences. 

After the man’s arrest Gavin was supported by an advocate to attend the subsequent trial and, unusually in similar cases, the man who assaulted him was convicted.

Gavin was referred to Respond for psychotherapy and, after a professionals meeting and an assessment session, he started in treatment. The early stages of the treatment were difficult for Gavin as he had never had therapy before and he found it scary to be alone in a room with a man again. However, as time went on Gavin was able to trust his therapist.  He began to use the time to explore the abuse, as well as other issues from his childhood that he had never had the opportunity to address. 

Towards the end of what became a 3-year treatment, Gavin was able to concentrate on what it was like for him to have a learning disability in both his family and community. This made him feel sad and the fear of ending the treatment at this crucial time was an important area to discuss. Eventually Gavin felt able to move on and to see that the abuse he experienced was not his fault. He continues to have ‘bad days’ when he thinks about what happened to him but he is able to ask for support and to talk about how he is feeling. 

For Gavin the opportunity to attend an appropriate service that understands the often complex needs of people with learning disabilities who are the victims of sexual violence was an essential part of his recovery.
6.6.3) Unfortunately, Respond is a rare example of therapeutic services for adults with learning disabilities who have been abused.  Many adults with learning disabilities who have experienced human rights abuses simply receive no help.  This is partly a matter of funding, as for therapy to be effective it is necessary to have a commitment of between one to three years.  It is also partly a matter of attitudes amongst professionals, who do not see the value of providing a form of assistance which is more readily available to people without learning disabilities.

6.6.4.1) A further issue is the denial of therapy to adults with learning disabilities pending the outcome of a criminal trial for fear that their evidence may be tainted and the prosecution lost.  Such a denial of therapy can conflict with the need to ensure that adults with learning disabilities are able to receive, as soon as possible, effective treatment to assist their recovery.  
6.6.4.2) This issue is dealt with in the Government’s Provision of Therapy for Vulnerable or Intimidated Witnesses Prior to a Criminal Trial; Practice Guidance.  We participated in the review of this guidance and commend it for balancing the danger of contaminating evidence or coaching witnesses against the mental health needs of victims.  However, we fear excessive caution on the part of Social Services and criminal justice professionals sometimes leads to therapy being denied unnecessarily.  We believe that this practice guidance must be followed more closely and professionals should have more confidence in the provision of therapy for victims.

6.6.5) Adults with learning disabilities should receive therapy, according to their need, to help them overcome the human rights abuses they have experienced.  It is possible that the provision of such therapy would in itself come under Articles 25 and 26 of the UN Convention.

6.7) Vetting and Barring

6.7.1) An effective scheme for vetting those who wish to work with vulnerable adults and barring those found to be unsuitable for such roles is vital to preventing crime and abuse against adults with learning disabilities.  The POVA list and Disqualification from Working with Vulnerable Adults list are the current measures designed for this function.  They are to be replaced in due course by a list administered by the Independent Safeguarding Authority and established under the Safeguarding Vulnerable Groups Act 2006.  How exactly this Act will be implemented is still being determined and we will be making representations on this to ensure the scheme is effective.  

6.7.2.1) During the passage of the Safeguarding Vulnerable Groups Bill we lobbied on two issues of particular concern.  

6.7.2.2) The Safeguarding Vulnerable Groups Act will establish two lists – one of people barred from working with children and one of people barred from working with vulnerable adults.  The rationale behind having two lists was that a person who acted inappropriately with one group might not act inappropriately with the other.  The example given was of a carer who was barred because they stole from a vulnerable adult.  It was argued that they should not be barred from working with children as children do not have access to money to the same extent as an adult.  In our view, an individual who commits abuse or crime against a child has demonstrated a capacity for abuse or crime that could be applied to an adult, and vice versa.  We will work to ensure that regulations and guidance ensure that inclusion on one list will lead to automatic referral to the other list.

6.7.2.3) Direct payments / individual budgets are an empowering measure for adults with learning disabilities.  However, we believe that it is important that adults with learning disabilities as well as their families and their carers who hire personal assistants through direct payments check these potential employees against barred lists.  Official guidance recommends that this is done, but this guidance is not always followed, particularly if the potential employee is a family friend or neighbour and people are too embarrassed to ask them for a Criminal Records Bureau check.  Compelling direct payment recipients to carry out these checks risks lessening the empowering effect of direct payments, yet an adult with learning disabilities runs the risk of hiring someone who may abuse them if they do not.  This is a difficult issue and we will attempt to ensure that it is suitably addressed.
6.8) Vulnerable Adult Protection Guidance
6.8.1) No Secrets is the existing official guidance for local agencies with responsibility for investigating and taking action when an adult with learning disabilities is believed to have suffered crime or abuse.  It provides a structure and content for the development of local inter-agency policies and procedures.  The aim of No Secrets is to ensure that health services, social services and the police are able to work together to prevent and tackle crime and abuse affecting vulnerable adults.
6.8.2) Since the introduction of No Secrets in 2000, the Association of Directors of Social Services led Safeguarding Adults network has produced Safeguarding Adults: A National Framework of Standards for Good Practice and Outcomes in Adult Protection Work.  The aim of this document was to build upon No Secrets by incorporating best practice from around the country into a set of good practice standards.  The Ann Craft Trust was involved in the steering group for both No Secrets and Safeguarding Adults, while VOICE UK was involved with Safeguarding Adults.  

6.8.3) No Secrets was a notable achievement and marked a seminal turning point in the nature of adult protection.  Yet, in the last seven years, we have witnessed terrible cases of crime and abuse in care settings, including the recent scandals in Cornwall and Sutton & Merton.  While we are aware of multi-agency working operating effectively in some areas, we also regularly witness failures in investigations which deny victims justice, fail to learn lessons and leave perpetrators able to repeat their behaviour.  
In April 2007, Jane James described to the VOICE UK All Party Parliamentary Group her family’s experience of an investigation into the abuse experienced by her brother, John, whilst in a residential care setting managed by a social services department.  The following are extracts from her speech.
“John's carer, John's sisters and an employed carer at his place of residence noticed that personal items had gone from John's room…It was further noticed that John's money had dwindled rapidly and could not be accounted for by his own spending…John told several members of his family that another resident was coming into his bedroom, without John's permission and that this person was taking his belongings and his money.  He repeated these allegations…John's agitation and anxiety grew as he disclosed the abuse.  He started to experience physical symptoms and was admitted to hospital.  Whilst in hospital, he took a shower with the assistance of myself and my sister.  He began re-enacting a violent sexual attack; gesticulating and using highly sexualised language.  He appeared extremely distressed and traumatised and used the phrase "He keeps hurting me, he keeps making me cry!".
He named the service user as the perpetrator and was crying and weeping uncontrollably…The family formally reported the allegations of sexual and other abuse …Social Services said they would inform the police.  However the social worker involved made prejudicial judgements about John's mental health which had no basis in medical terms despite the fact that John had been extremely lucid and well when he made them. This delayed any police investigation.

The social worker had no knowledge or understanding of John or of autism.  She had met him only once previously for 20 minutes, she did not have the necessary experience or training to cope with John's communicative disorder.

The social worker did not seek out evidence or witness statements from John's carer, his family or day staff from the home, instead she called a professionals meeting with managerial staff from the care organisation.  The police did not attend this meeting…The minutes from the professionals meeting, which were passed on to the family inspired no faith at all in the process.  John's name was incorrectly spelt, the date was wrong and the notes were littered with inaccuracies, misinformation and subjective prejudicial comments the social worker trivialised the abuse by informing the police that one DVD and one football shirt had been taken from John…
The social workers spoke to the perpetrator, who then suddenly returned all the missing items saying he had found them.  She then concluded that as the items had all been returned no theft had taken place.

No support was given to John from the vulnerable adults team and he was not adequately protected even after the allegations were made.  The perpetrator was allowed to visit John in hospital.  John was never offered counselling or therapy.

The perpetrator was formally interviewed by the police but only after persistent requests from the family.  In his interview he admitted showering John…The police officer for vulnerable adults had no training in dealing with people with autistic spectrum disorder.  She deemed John to be mentally unfit without having any sound basis for this…The senior police officer when discussing the issues around the case merely said " we don't do disability very well!" the police have not attended any of the subsequent multi-agency meetings.

John was only interviewed himself 10 months after the event.  The meetings to conduct the interview were planned and then cancelled several times and there was a failure to provide autism specific trained staff to facilitate the interview.

The Strategic Director of Social Services informed the family that the CPS had received John’s file and had concluded that there was not enough evidence on which to base a prosecution.  Therefore the family was appalled to discover that the CPS never received any information about John's case.”  
A senior carer called the VOICE UK helpline with concerns related to the rape of a client, who has complex learning disabilities, by a person with mild learning disabilities. They both lived in the same residential home and it was here that the rape took place. 

The carer was confused and unsure about what she should do to support both the perpetrator and the victim. She had built up a close relationship with the perpetrator as she had been caring for him for the past few years and didn’t want him to get into any serious trouble. 

The carer explained that she did report the incident to her manager, who then reported the matter to social services.  However, some time had passed and she was unaware of any clear action being taken to deal with this rape. She did not believe that the police had been made aware of the attack and being a main witness she was not interviewed by either the police or social services.  She was also concerned as she was aware of other occasions when the same perpetrator had been found inappropriately touching the victim, but there were no noticeable measures put in place to prevent this occurring. 

6.8.4.1) We are particularly concerned about the lack of police involvement in some cases where it appears a crime has occurred.  In these cases assaults, sexual assaults and rapes are investigated internally by organisations.  Only once these investigations are completed, weeks later, are decisions made on whether to involve the police.  This approach seriously compromises criminal investigations and prosecutions.  
6.8.4.2) No Secrets is reasonably clear in stating that it is “imperative that reference should be made to the police as a matter of urgency”
 when a criminal offence may have been committed.  However, this is undermined when it is stated that “some instances of abuse will constitute a criminal offence”
 – the “some” implying that most abuse is not criminal.  This is not our experience and we believe that it is imperative that it is presumed that abuse is a criminal offence until demonstrated otherwise by a police investigation.  Statements such as this also allow to go unchallenged the unfortunately widespread perception that “abuse” and “crime” are distinct, with adults with learning disabilities only experiencing “abuse” in care and not crime.  It is this mindset that is partly to blame for police not being informed immediately, or at all, of crimes in care.  In our General Points above we set out how we use the terms abuse and crime and we believe that the widespread adoption of this approach will assist in fostering a human rights culture amongst those working with adults with learning disabilities.
6.8.5) With No Secrets over seven years old, with new good practice and too much bad practice to learn from, our organisations feel that the time has come to review vulnerable adult protection guidance and to consider the need for legislation in this area.  VOICE UK and Victim Support made this case when we recently met with Ivan Lewis MP, Parliamentary Under-Secretary of State for Care Services.  All of our organisations are delighted that shortly after this the Minister announced a review of safeguarding vulnerable adults guidance.  In order to ensure that cases of crime in care are properly investigated, we believe this review needs to involve criminal justice agencies and be co-chaired by ministers from the Department of Health, Home Office and Ministry of Justice.  Although we have spoken to Mr Lewis on this point, we hope that the Joint Committee will make a similar recommendation to the Government.
6.8.6) As a point to note; the investigation of crime and abuse against adults with learning disabilities requires appropriate assistance to be provided to adults with learning disabilities to allow them to give their best evidence during investigations, interviews and in court.  This assistance is not always provided and adults with learning disabilities are denied justice as a result.  This is an issue which we examine later in this submission.  

6.9) Healthcare Commission Audit of Services for People with Learning Disabilities

6.9.1) We are aware that the Healthcare Commission has submitted evidence to the Joint Committee on its national audit of services for people with learning disabilities.  Our organisations would like to state our support for the objectives of this audit.  It is important that the Government and care providers give serious consideration to the findings and recommendations of the audit when they are published in November.
6.10) The Meaning of Public Authority in the Human Rights Act

6.10.1) We are deeply concerned by the interpretation of “public authority” in the Human Rights Act with the effect that it excludes private and voluntary sector providers of care services.  This denies those adults with learning disabilities who have experienced crime and abuse in care a means of receiving redress and of holding to account those private and voluntary sector providers who have contributed to the violation of their human rights.  Crucially, it also removes an incentive to follow good practice and to effectively tackle abuse and crime.  As is obvious from this submission, much of the crime and abuse experienced by adults with learning disabilities occurs in settings where the immediate responsibility for care rests with a private or voluntary sector organisation.
6.10.2) We support the intent of the Human Rights 1998 (Meaning of Public Authority) Bill and the Protection of Adults in Care (Prevention of Harm and Exploitation) Bill to correct this situation.
6.11) Recommendations on Freedom from Exploitation, Violence and Abuse
· Crime and abuse against adults with learning disabilities are often unreported as the victims are unaware that what has happened to them is wrong.  Information and education for adults with learning disabilities can correct this and add to the fostering of a human rights culture.  

· Adults with learning disabilities should receive information and education on their rights, on how to protect themselves and on self-advocacy.  Sex education is a vital part of this as it enables adults with learning disabilities to identify abusive/criminal sexual activity, to say “no” to sexual activity they do not wish to engage in and to enjoy consensual sex lives.  This should be provided or commissioned by Social Services departments.
· Care providers should supply information and education to adults with learning disabilities on what is abusive practice and on how to complain about it. 

· Police forces should provide information and education for adults with learning disabilities on what is a crime and how to report crime to the police.  

· In order to encourage care staff to raise concerns about abuse, the Government should use a public information campaign to counter negative attitudes towards whistleblowers and to inform the public of the protection of the Public Interest Disclosure Act 1998.
· That the review of vulnerable adult protection guidance be co-chaired by ministers from the Department of Health, Ministry of Justice and Home Office.  In addition, that this review actively involves criminal justice agencies as well as stakeholders from local government and the voluntary sector.
· That the Government’s review of safeguarding vulnerable adult protection recommend that crimes suffered by vulnerable adults are referred to as crimes in official guidance, future legislation and local adult protection policies.  That the term abuse is only used narrowly to refer to those incidents which cause harm but which are clearly not criminal offences.

· That guidance and any legislation coming from this review state that social care and health care providers must presume incidents in which a vulnerable adult is harmed are crimes, and act accordingly, until it has been established by a police investigation that a crime has not occurred.  In particular, that the police must be called immediately after such an incident comes to light.
· For Crime Reduction Partnerships (CRP) to establish and fund domestic violence services with the resources, skills and refuge facilities necessary to support adults with learning disabilities and their children.  Existing services could be adapted or new facilities created.  

· For CRPs to either provide or fund suitable therapeutic provision for adults with learning disabilities who have experienced domestic violence.

· The Independent Safeguarding Authority must ensure that vetting and barring are tightened up so that adults with learning disabilities are better protected from those that might sexually abuse or rape them. 

· Care providers should make better recruitment, support and training of care staff a priority.
· For appropriate funding for therapy for adults with learning disabilities who subject other adults with learning disabilities to domestic violence.

· Training for police domestic violence teams on how to assist adults with learning disabilities.

· For appropriate funding, determined according to need, for therapy for adults with learning disabilities who have experienced abuse and crime.

· Social Services professionals and criminal justice professionals should be informed during induction and refresher training of the Provision of Therapy for Vulnerable or Intimidated Witnesses Prior to a Criminal Trial; Practice Guidance.  They must also be encouraged to have more confidence in commissioning therapy for victims in line with this guidance.
7) Respect for Privacy

UN Convention, Article 22 – Respect for privacy

7.1) The privacy of adults with learning disabilities is often not respected by their family and the services they use.  Confidential, personal information is often shared and distributed with little regard for the feelings and right to privacy of the person concerned.  Even when confidential information is legitimately shared between professionals, the need for and purpose of such information sharing is sometimes not explained.  This can leave adults with learning disabilities feeling that their privacy has not been respected.  We know adults with learning disabilities who are reluctant to share personal information because of their experiences of their right to privacy being violated.  

7.2) These two case studies may give the Joint Committee some flavour of what can occur.

The father of a young woman with complex physical and learning disabilities has total control over her life.  This woman is sufficiently capable of providing consent and determining what she wants. However, her father has his own set of keys to her house and lets himself in whenever he likes.  He also controls who she is able to speak to and will not allow her to socialise.  In addition, her father manages who cares for her.  This has led this young woman to bribe her carer not to tell her father what friends she has had at her own house.  
Her father acts as her advocate and she is too scared to tell him that she wants someone independent to be her advocate instead.  He also has access to her bank and phone bills and checks them regularly. 

Kathy moved to a privately run refuge following life-long, immense sexual assault, emotional abuse and neglect from her mother and other members of the family. 
Kathy was sexually assaulted by another resident at the refuge, resulting in terrible internal injuries.  Following police involvement, Kathy chose to bring charges.  This led to her being ostracised within the refuge. There were examples of other residents barging in on Kathy when she was in the shower.  Despite being on the ground floor, Kathy was not provided with curtains for her windows and information relating to the sexual assault became public knowledge within the refuge.

7.3) Some parents of adults with learning disabilities perceive their son or daughter as a perpetual child and so do not afford them the level of privacy and freedom to manage their own affairs afforded to an adult.   Professionals, carers and parents perception of adults with learning disabilities’ capacity to manage their lives, and an attitude that privacy hinders the provision of appropriate care, may lie behind breaches of confidentiality and privacy.  These attitudes need to be checked.
7.4) As a general rule (and in compliance with data protection requirements), the information held and/or shared on an adult with learning disabilities should be no more than is strictly necessary.  Furthermore, as best as it is possible, adults with learning disabilities should be aware of what information is held on them, know why it is held and have means to challenge the holding of certain information.  

7.5) Recommendations on the Right to Privacy
· All organisations providing services to adults with learning disabilities should regularly train their staff on their duties of confidentiality and privacy.

· All organisations providing services to adults with learning disabilities should have clear policies on confidentiality and privacy. 

· People working with adults with learning disabilities should explain the limits of confidentiality in general and in specific instances where information needs to be shared.

8) Forced Marriage

UN Convention, Article 16 – Freedom from exploitation, violence and abuse

UN Convention, Article 23 – Respect for Home and Family

8.1) When an adult with learning disabilities is forced into a marriage it may be done with the best of intentions.  However, forcing someone to marry is a violation of human rights relating to family life and the means used to pressure someone into such a life changing move often involves exploitation, abuse and violence.  Assaults, rapes and other human rights violations also often continue after the forced marriage itself.  This domestic violence may be fuelled by poor understanding of learning disabilities and a relationship which is founded on a lack of consideration for the wishes and needs of one party.
8.2) It is important to make a distinction between forced marriages and arranged marriages.  An adult with learning disabilities is forced into marriage if they are not given a choice about the marriage and do not consent to it.  A forced marriage is not a religious or cultural practice.  An arranged marriage involves an adult with learning disabilities being given a choice and freely consenting to the marriage.  This is a cultural practice and, like all consensual marriage, can help adults with learning disabilities lead full and positive lives.  An arranged marriage can provide an adult with learning disabilities with such things as a full-time carer, sexual relations, children, contact with an extended family network, contact with friends, financial security, improved immigration status and love.  We believe adults with learning disabilities have a right to enter into an arranged marriage.
8.3) The central issues in both forced and arranged marriages involving adults with learning disabilities are consent and choice.  Understanding and knowledge is crucial for consent, to make choices and to empower adults with learning disabilities.  Adults with learning disabilities need support to understand the nature of marriage and all it entails so that they are able to make informed decisions and engage in mutually supportive relationships.  This means an understanding of the legal consequences of marriage, that marriage involves sex, that this sex must be consensual and that both parties have duties and responsibilities towards each other.  There is usually an expectation (particularly in some cultures) that spouses will have children together.  Adults with learning disabilities need to be aware of this prior to marriage and are likely to need ongoing support if they choose to have children.  
8.4) For arranged marriages involving adults with learning disabilities to work, all parties to the marriage must understand what this entails.  We have heard of adults with learning disabilities entering into arranged marriages without understanding that marriage involves sex.  In these situations, the wedding night can be traumatic and can involve rape.  This rape may then be regularly repeated.  Issues of this sort are compounded when a potential spouse is not told that the person they are marrying has learning disabilities or has only a limited understanding of learning disabilities.  In both forced and arranged marriages, a person’s learning disability is sometimes kept secret for fear of jeopardising the marriage and of damaging family honour.  For arranged marriages to work, appropriate support for both potential spouses and their families may be needed.  CONSENT (Consultancy, Sexuality Education and Training) based at Hertfordshire Partnership NHS Trust assists families for at least a year before an arranged marriage so that all the parties understand what marrying an adult with a learning disability may involve.
8.5) Families that decide not to involve full consent and choice – to force a marriage – do so for a variety of reasons.  Izzat (“respect” in Urdu) is a South Asian concept of family and personal honour that puts the collective (e.g. the extended family) before the rights and feelings of the individual.  Adults with learning disabilities have been forced into marriage in an effort by their family members to avoid shame being brought upon the family and community.  Not marrying or having a relationship with someone of whom their family disapproves are other examples of actions that a family may perceive as endangering their izzat.  Another reason is that a family may want an adult with learning disabilities to marry someone of the same class and religion.  Marriages have been used as a means to obtain carers for adults with learning disabilities, often because immediate families feel unable to continue to provide care.  Similarly, adults with learning disabilities have been forced into marriage as a means of obtaining financial security for their families.  A family may also view arranging their daughter’s marriage to a man with learning disabilities as a good option if they are unable to pay a dowry.  Forcing an adult with learning disabilities into marriage is also used to obtain a visa or passport.  Adults with learning disabilities may then be left or divorced by their spouses once their spouses’ immigration status is secure.  The susceptibility of many adults with learning disabilities makes them vulnerable to this form of exploitation.  A further reason is the perception in some South Asian and African cultures that learning disability can be “cured” by becoming married.  

8.6) The following case studies give an indication of what can occur.

Iqbal is a young man with learning disabilities and ADHD.  He lives at home and his father was finding it difficult to look after Iqbal following the death of Iqbal’s mother.  Iqbal’s father wanted him to marry his first cousin, Sabrina, in Pakistan.  However, Iqbal did not want to marry Sabrina but his girlfriend.  His father bullied Iqbal into going on a trip to Pakistan and into marrying Sabrina.  This was felt to be the best solution for all involved by the extended family – Iqbal and his father have someone to look after them while Sabrina has a better life in the UK.  
Raj lives with his mother, two brothers and his brother’s wives.  His mother was his main carer, but she was finding it difficult to look after him.  Raj’s mother took him to India to get married.  His wife is from a poor background and her family feels that marrying Raj is a good match because they are unable to give dowry. 
Once back in the UK, Raj’s wife became his full time carer.  She has no support networks of any kind, is often depressed, does not speak English and does not know her rights (e.g. in relation to benefits).  There is also an expectation on her to have a child to continue the family name.
Rani is a young woman with mental health needs and mild learning disabilities.  She lives at home with her mother and sister.  Rani’s mother was put under pressure by the local community for Rani to marry a young man from India who needs to marry a British citizen to remain in this country.  Her mother felt that this would be a good match as no one else would marry Rani due to her disability.  
After Rani had been married a year, it became clear that her husband had been taking all of her social security benefits and sending the money to his family in India.  Rani has been assaulted on a regular basis and suffered a miscarriage, which has made her husband even more aggressive towards her.  Although Rani has asked for help, her mother has told her to stay with her husband for the sake of the family’s honour.

8.7) The exploitation and abuse that occurs in a forced marriage involving an adult with learning disabilities is sometimes extended to the spouse without learning disabilities.  That a person has learning disabilities may be kept from a potential spouse or be played down.  Someone may also have limited knowledge of learning disability and what a relationship with an adult with learning disabilities involves.  While someone may gain the benefits of migration to the UK, they may not be aware that their marriage involves them becoming a full-time carer.  A person in such a situation may be isolated and lack support networks (as the case of Raj above illustrates).  The lack of informed consent in these situations means that these people are as much forced into marriage as the adult with learning disabilities who they marry.  The resentment and confusion that arises in these situations can cause domestic violence.
8.8) Forced Marriage (Civil Protection) Bill
8.8.1) Our organisations support Lord Lester of Herne Hill’s Forced Marriage (Civil Protection) Bill and thank him for introducing this Private Members Bill.  We believe it to be a proportionate and useful measure with declaratory value.  
8.8.2) The requirement in this Bill that courts ascertain a victim’s wishes and feelings when considering whether to issue a forced marriage protection order is especially important when the victim is an adult with learning disabilities.  As Lord Lester explained in Grand Committee on 10 May 2007 (column GC262), this requirement aims to ensure that third party requests are victim-led and not inconsistent with the wishes of the victim.  Paternalism is an ever-present problem for adults with learning disabilities.  This requirement is an appropriate means of ensuring that a well-meaning third party does not succeed in obtaining a forced marriage protection order against the wishes of an adult with learning disabilities.  Success in preventing such a paternalistic application depends on courts being able to accurately ascertain the wishes and feelings of adults with learning disabilities.  As Lord Lester noted, judges have an inherent power to make orders and give directions for the provision of assistance to witnesses in giving evidence.  However, we fear that this inherent power will not be sufficient to ensure special measures are used to enable courts to ascertain the wishes and feelings of adults with learning disabilities.
8.8.3) The special measures available in criminal cases through the Youth Justice and Criminal Evidence Act 1999 enable people with learning disabilities to give their best evidence and can make the difference between success and failure in a case. The intermediaries scheme in particular allows courts and vulnerable victims to communicate with, and understand, each other.  We describe these special measures, and the clear benefits they bring for the administration of justice, below.
8.8.4) We also describe the reluctance of some members of the judiciary to the use of special measures, including suspicion and hostility towards the use of intermediaries (based upon misconceptions of their role).  This is despite the clear entitlement to special measures (subject to the judge’s approval) in the Youth Justice and Criminal Evidence Act and the expectation that they will be used to assist vulnerable and intimidated witnesses.  
8.8.5) As cases brought under a Forced Marriage (Civil Protection) Act will be heard in civil courts, there will be no similar entitlement to special measures.  Instead, the provision of measures to aid in understanding the wishes and feelings of adults with learning disabilities will be totally dependent upon the judge.  Our fear is that some judges will choose not to direct the use of special measures for adults with learning disabilities in forced marriage protection order cases.  Applications are also likely to be discouraged from requesting intermediaries in forced marriage protection order cases by the fact that they will have to pay for their use
 as Government funding is only available for intermediaries in criminal cases.

8.8.6) An explicit entitlement to the special measures equivalent to those in the Youth Justice and Criminal Evidence Act, or an explicit statement that such assistance should be provided as the court considers appropriate, will assist courts in knowing the wishes and feelings of adults with learning disabilities.  We do not recommend this in an attempt to establish a precedent for the provision of special measures in civil cases – this is a matter of parity.  If a person is prosecuted for kidnapping and assault in an effort to force an adult with learning disabilities into marriage, their victim will have ready access to special measures.  If that same victim pursues an application for a forced marriage protection order to prevent further harm to them, these special measures are likely to be much harder to obtain.  
8.8.7) We have written to Lord Lester on this point and he has kindly passed our concerns on to the Government lawyer’s considering his Bill.  Jo Swinson MP has also helpfully tabled an amendment to the Bill to provide the effect we describe above and this is likely to be debated shortly. 
8.8.8) If there is any question over whether an adult with learning disabilities has the capacity to consent to marriage, then we believe that this should be determined through the Mental Capacity Act.  We also believe that for preventing forced marriages involving adults with learning disabilities that Independent Mental Capacity Advocates, non-governmental organisations working in this area and social services departments be specified as relevant third parties by the Lord Chancellor.

8.8.9) As the people forcing an adult with learning disabilities into marriage are likely to be their primary carers and / primary means of financial support, an application for a forced marriage protection order may seriously jeopardise the care and support an adult with learning disabilities needs to survive.  Any action taken to prevent a forced marriage involving an adult with learning disabilities may lead to their carers withholding care, income and housing.  An adult with learning disabilities is therefore in a Catch-22 from which only carefully considered support may extricate them.  
8.8.10) This is one of the reasons why we believe that the Forced Marriage (Civil Protection) Bill is only part of the arsenal that individuals, agencies and government need to tackle forced marriage involving adults with learning disabilities.  There are a range of criminal offences that a person can be prosecuted for if they force someone into marriage.  These include kidnapping, false imprisonment, assault, rape and blackmail.  We believe that the police and CPS need to be aware that adults with learning disabilities are forced into marriage and that they should intervene in cases.  However, arrest and prosecution carry the danger of jeopardising care and support.  To address these issues and tackle forced marriage we make the following recommendations.  

8.9) Recommendations on Forced Marriage 

· Increased awareness amongst those working with adults with learning disabilities and criminal justice professionals of forced marriage of adults with learning disabilities.  As part of this, they must be prepared to overcome cultural relativism and fear of being accused of racism to challenge and report such forced marriages.

· Training and education for frontline staff in social services departments and criminal justice agencies on safeguarding adults with learning disabilities from forced marriage.  We note that the Government has stated that it anticipates that the Judicial Studies Board will undertake training on the Forced Marriage (Civil Protection) Bill when it becomes law
.  It is important that this training covers the forced marriage of adults with learning disabilities.
· The agreement and implementation of multi-agency procedures and policies on forced marriage which address the particular issues involved in cases of adults with learning disabilities forced into marriage.

· Guidance on forced marriage must require the provision of care and housing for adults with learning disabilities whose primary carers remove, or threaten to remove, support following action to prevent or revoke a forced marriage.  The Young People and Vulnerable Adults Facing Forced Marriage
 guidance for social workers does not address this in relation to vulnerable adults.
· Targeted public education campaigns on the nature of learning disability, the right of adults with learning disabilities and the implications of forced marriage.

· The national provision of support and education for families, adults with learning disabilities and potential spouses on arranged marriages.  

· Advice and information publications from the Forced Marriage Unit should be available in easy-read versions.  Information on the Forced Marriage (Civil Protection) Bill should, when it becomes law, also be available in an easy-read format.

· In the Forced Marriage (Civil Protection) Bill, an explicit entitlement to the special measures equivalent to those in the Youth Justice and Criminal Evidence Act, or an explicit statement that such assistance should be provided as the court considers appropriate.  
9) Equal Access to Justice – Witnesses and Victims
UN Convention, Article 13 – Access to Justice

UN Convention, Article 16 – Freedom from exploitation, violence and abuse

9.1) Article 13 of the UN Convention places a requirement on State Parties to “ensure effective access to justice for adults with learning disabilities on an equal basis with others”, including through the provision of measures that facilitate their effective role as participants at every stage of the criminal justice process.  Article 16 also includes a requirement that State Parties “ensure that instances of exploitation, violence and abuse” against adults with learning disabilities “are identified, investigated and, where appropriate, prosecuted.”  
9.2) Why Adults with Learning Disabilities Need Assistance during Police Interview and in Court

9.2.1.1) The experience of being questioned and of giving evidence to the police and court can be very distressing.  Adults with learning disabilities, perhaps more than the general population, find this process traumatic.  The nature of learning disabilities may also mean that additional assistance is required if someone is to give their best evidence.
9.2.1.2) Adults with learning disabilities can have difficulty recalling information and details, while some may remember events in a form that can seem incoherent to others.  Particular language needs can mean that some adults with learning disabilities have difficulty understanding and responding to a question.  Some adults with learning disabilities have little or no concept of time and this can be particularly problematic in giving evidence to the police and in court.  In addition, adults with learning disabilities have been found to be more susceptible to leading questions
 and are more likely to acquiesce
 in criminal justice settings.  However, every adult with learning disabilities is individual in their abilities and needs.
9.2.2) There is some evidence to suggest that the nature of regular cross-examination in court is ill-suited to eliciting the best possible evidence from adults with learning disabilities.  Research by Lancaster University has found that:

“Lawyers are likely to deliberately exploit the characteristics of leading questions…cross-examination is particularly likely to lead to inaccurate testimony from witnesses with learning disabilities.”
“First, the way witnesses are examined does little to ensure their memories are as accurate as possible.  Second, cross-examination is particularly poor for eliciting accurate memory reports, a problem that is likely to compound the general memory problems associated with people with learning disabilities.  Third, the accounts of witnesses with learning disabilities are shorter and more likely to agree with a leading question than those from the general population.”

9.2.3) However, it is wrong to draw from this the conclusion that adults with learning disabilities are not able to give evidence or are unreliable in giving evidence.  Adults with learning disabilities are capable of giving sound, reliable and detailed evidence if they are provided with appropriate support and those questioning them tailor their questioning.  As Lancaster University’s research noted: 

“…the accuracy and completeness of eyewitness testimony given by people with learning disabilities can be significantly improved if suitable questioning strategies are adopted.”
  

9.2.4) Assistance and consideration is therefore vital if adults with learning disabilities are to give their best evidence in police interview and in court.  If this is not provided, their evidence may be misinterpreted or not understood and so the chance of achieving justice is reduced.
9.3) Special Measures 

9.3.1) The Youth Justice and Criminal Evidence Act 1999 provides a range of special measures to support vulnerable and intimidated witnesses (VIWs), including adults with learning disabilities, to give their best evidence in court.  Special measures include giving evidence via television link or in a video recording and the removal of wigs and gowns.  Intermediaries (described below) are also available during police interview.  It is ultimately up to the discretion of the judge what special measures are permitted in a court.
9.3.2) A Home Office evaluation of special measures found them to have a very positive impact on those using them and on the administration of justice.

“Vulnerable and intimidated witnesses who used special measures were less likely than those not using such measures to feel anxious or distressed overall.  A third of vulnerable and intimidated witnesses who used special measures said they would not have been willing and able to give evidence without the availability of these measures”.

The study notes that:

“This suggests that an increased proportion of cases involving VIWs are now resulting in offenders being brought to justice which would not have occurred before the special measures.”

9.3.3.1) The intermediary scheme is one of the special measures tools available to assist adults with learning disabilities.  An intermediary is someone who can help a VIW understand questions they are asked and who can then communicate the VIW’s responses.  Intermediaries can help VIWs at each stage of the criminal justice process, from police investigations and interviews, through pre-trial preparations to court.  They can carry out an initial assessment of a VIW’s communication needs as well as provide advice on how to achieve more productive interviews.  This can include information on how someone communicates, the types of questions to avoid, how long they will take to answer a question and their levels of understanding.  This can then be used by criminal justice professionals in communicating with the VIW.  Intermediaries can also directly assist by helping a witness understand questions during interview or testimony and helping them communicate their answers.  An intermediary owes their duties to the court and to justice.
9.3.3.2) The intermediary scheme was piloted in six pathfinder areas and it has recently been announced that the scheme will be rolled out nationally.  A Ministry of Justice study of the pathfinder areas demonstrates the value of intermediaries in helping adults with learning disabilities give evidence.
“Feedback from witnesses and carers in trial cases was uniformly enthusiastic.  Carers felt that intermediaries not only facilitated communication but also helped witnesses cope with the stress of giving evidence.  Appreciation of the role was also almost unanimous across the judiciary and other criminal justice personnel …”

9.3.3.3) This evaluation concluded that intermediary use brought a range of benefits including:

· Potential assistance in bringing offenders to justice;

· Increasing access to justice – “participants estimated that, in their opinion, at least half of the 12 trial cases would not have reached trial without the involvement of the intermediary…”

· Potential cost savings – e.g. by keeping witnesses focused, the use of intermediaries reduced the time needed to question witnesses in court;

· Investigatory benefits – e.g. identifying that the witness’s comprehension level was lower than it appeared and assisting witnesses at identification procedures.  “..in one instance, a victim interview facilitated by an intermediary revealed that the suspect in custody was not the assailant…”
· Benefits at trial – e.g. ensuring that witnesses understood everything said to them, including explanations and instructions.

· Addressing wider criminal justice objectives – e.g. witness satisfaction and public confidence.

9.3.3.4) The following case studies highlight how beneficial the intermediary scheme has been in practice.

“When a young woman with learning difficulties reported that she had been raped, it was initially decided that she could not be a witness because of her difficulty communicating.  However, after hearing about the scheme, the police engaged an intermediary to assist in investigative interviews, and the young woman was able to give evidence with the intermediary’s help.”

“In police interviews, the intermediary identified questions that were too complex for the witness and repeated some of her answers. 

In court, the intermediary informed the judge and lawyers about how to look out for the witness’s communication difficulties.  The intermediary also helped the witness use pictures to identify rooms where it was alleged the offences had taken place.”

“This case resulted in a conviction and the defendant was sentenced to 10 years in prison.”

“In a case where a witness was a 64-year-old man with severe learning difficulties, he first gave evidence using a video statement.  However, when he was then asked to give evidence before the court in person, an intermediary was used to help him give his account clearly and with the least upset and disruption to him.”

“The intermediary produced a report on the witness for the Judge and both the prosecuting and defence counsel, explaining the witness’s difficulties and how he needed to be treated.”

“This report gave the Judge the information needed to challenge inappropriate questioning by, in this instance, defence counsel who asked exactly the type of question the intermediary had reported the witness would be unable to answer.  Without an intermediary this questioning would have gone unchallenged, giving the appearance to the jury of a witness unsure of his account and therefore unreliable.”

9.4) Failures to Provide Special Measures to Adults with Learning Disabilities
9.4.1) Special measures are therefore vital for ensuring that adults with learning disabilities’ right to equal justice are fulfilled.  Unfortunately, far too many adults with learning disabilities are not receiving the special measures assistance which they need.  This is due to the failure of some criminal justice professionals to identify someone as having a learning disability and so needing help in giving evidence.  Having to give evidence unsupported is likely to cause anxiety and distress for those affected.  Crucially, it also hampers police investigations, interviews and court proceedings by affecting the quality of evidence, with consequently detrimental affects on justice.  Early identification of adults with learning disabilities is vital.
9.4.2) The police have initial responsibility for identification of VIWs during the investigation of a crime.  CPS, Witness Service and courts are largely dependent on the police to provide accurate and timely information regarding the vulnerability and needs of witnesses as they largely only see them at later stages in cases.  Therefore, unless the police inform the CPS early on that a witness or victim has learning disabilities, early CPS decisions on the conduct of a case may be made without understanding what a witness or victim needs to give their best evidence.  

9.4.3) A Home Office evaluation of special measures found, on a conservative estimate, that 24% of prosecution witnesses are vulnerable or intimidated.  This is five times the figure identified by the CPS and twice as many as identified by the police
.  This study found that the police have trouble identifying VIWs, particularly those with learning disabilities.  It also found that the CPS rarely identifies witnesses as vulnerable and intimidated if they have not been identified as such by the police.  Instead, many VIWs are identified for the first time by the Witness Service when they arrive at court, by which stage it is often too late for them to benefit from special measures
.  In relation to intermediaries, the evaluation of the pathfinder areas noted that:
“Of those witnesses for whom an intermediary was appointed, 24 per cent had already given a witness statement, suggesting that eligibility was missed at the point of interview.”

9.4.4) There are several reasons why the police have difficulty in identifying adults with learning disabilities.  The Home Office research found that:

“People with mild learning disabilities were not always identified by the police because a relatively high level of social functioning may hide a learning disability.  As a result, the police did not always use appropriate interviewing techniques.  The police practice of constructing witness statements which witnesses then sign meant that the nature of the witness’ disability was not always clear to the prosecutor who later reviewed the case.”

“The police themselves said that officers generally concentrated on obvious cases, which are readily identified, and rarely probe beneath the surface to seek less obvious ones.”

Adults with learning disabilities may also hide their learning disabilities and / or conceal the difficulties they are having during questioning due to pride
.  The police have stated that their poor performance in identifying vulnerable and intimidated witnesses is due to:

· insufficient training in the complexities of the relevant legislation and official guidance;

· insufficient training in identifying and interviewing VIWs;

· insufficient resources, particularly a lack of time with witnesses;

· lack of experience of court; and

· other competing initiatives.

9.4.5) Even where the police are able to identify a victim as having learning disabilities, there are issues over whether they have the skills and training to provide appropriate support.

The mother of a man with learning disabilities, Richard, sought advice from the VOICE UK helpline as her son had disclosed that he had been slapped in the face more than once by a support worker at his day centre.  This had left his face red and hurt.  

Richard’s mother had not been made aware of this by the day centre or social services.  She immediately called the day centre to complain, but there was no manager available to speak to her. 
The duty manager of the day centre called the alleged victim’s mother’s home the next day in order to get more detail about the complaint.  He advised her to call the police and report the incident herself. She was not informed about any adult protection procedures or what social services and the day centre would be doing to address the allegation made. Nor was she given any reason why she was not made aware of the incident earlier.  

The incident was reported to the police.  Two weeks after the reporting of the assault, a police officer, who claimed that she had been trained in Achieving Best Evidence, came to their home to interview Richard.  Because she was unable to completely comprehend Richard’s speech, the police officer concluded it would be best to find the evidence needed for the case elsewhere.  Richard was given no special measures and no chance of giving his account of what had happened to him.  As a direct result of this, the CPS could not take the case any further. There were witnesses in the day centre that were interviewed, but they could only give partial accounts of the incident. 

Social services did not seek to interview or question either Richard or his mother about the incident. They accepted the alleged perpetrator’s account of the incident - that he merely tried to calm the alleged victim down and only touched his face a few times.  The carer was then removed from suspension and is now working at the day centre again.  Richard feels unable to go back to the day centre. 

9.4.6) However, the fault is not entirely with the police.  The Home Office research found that judges attributed some of the fault with not identifying VIWs to the CPS and that there was some indication that CPS lawyers did not understand the concept of a VIW
.  Some criminal justice professionals have also demonstrated negative attitudes towards special measures, resulting in obstructive behaviour or a complete failure to provide this assistance.  The Home Office’s survey of police, CPS, Crown Court Witness Service and Crown Courts found that:

“Approximately one-third of respondents also said that either prosecution counsel or the judiciary were resistant to special measures and preferred evidence to be given in the traditional way with the witness receiving no assistance.”

It also found that:

“Many judges believe that video recorded evidence and the live television link are less effective than the giving of evidence ‘live and in the flesh’.  This is probably due to a belief that these methods of giving evidence reduce its impact on juries, although this is not supported by the research evidence...”

This is partly accounted for by misunderstanding and lack of knowledge about the role and value of special measures – from our experience and the results of the Home Office study, this certainly appears to be the case in relation to intermediaries.
“…while those with direct experience of intermediaries were almost all very positive, some others encountered pre-judged or misunderstood the intermediary role.”

Some members of the legal profession misunderstand the role of intermediaries, viewing them as encroaching on the traditional roles of lawyers and judges.  Unless these views are addressed through training, then we are concerned that they may hamper the national roll-out of the intermediary scheme.
9.5) Decisions Not to Prosecute
9.5.1) It is changes in attitudes amongst criminal justice professionals, as well as the availability of special measures, that means that fewer cases of crime against adults with learning disabilities are not prosecuted because the victim is seen as unreliable, unable to communicate or otherwise unable to give evidence.  However, decisions not to prosecute are still made for these reasons and because criminal justice professionals feel continuing with a prosecution will be too traumatic for a victim with learning disabilities.
Julie has leaning disabilities and was raped over a period of nine years by her father. She lived in her own flat, but her father was her main carer and had his own set of keys.  Julie was scared to speak up about the rapes and told nobody.  

After nine years of these sexual assaults, Julie disclosed what had been happening to a support worker at a day centre with whom she had built up a relationship. 

A criminal case did not go ahead as it was seen that the evidence was too weak.  It was only Julie’s word against her father’s.  This fact coupled with the assumption that because Julie has learning disabilities she was less reliable as a witness resulted in the CPS refusing to take the case to court.

9.5.2) The Code for Crown Prosecutors sets out the things CPS lawyers must consider in deciding whether to prosecute a case in which the victim has learning disabilities.  The Home Office’s research looked at how the CPS applied the evidential test in the Code in cases involving VIWs - 
“… respondents said that the existence of such witnesses may mean that the case was too weak to proceed.  The CPS needed to know that the witness would attend court, withstand cross-examination and make a credible witness.”

This research found that in considering the public interest test in the Code:

“Generally, vulnerability made the prosecutor more determined to proceed but the risk to the victim was recognised as sometimes outweighing the benefit of going to trial.”

9.5.3) The decision whether to prosecute will therefore be influenced by the CPS lawyer’s understanding of learning disabilities and how special measures can be used to assist adults with learning disabilities give evidence.  If a CPS lawyer’s knowledge is poor in these regards, then they may incorrectly believe that an adult with learning disabilities could not withstand cross-examination and would not be a credible witness.  As we regularly hear of cases where it appears the case could have been prosecuted but was dropped, we believe that the CPS needs to do more work educating its lawyers.  

9.6) Our Efforts to Help Victims and Witnesses with Learning Disabilities 
9.6.1) Our organisations are working on several fronts to address issues relating to victims and witnesses with learning disabilities.  

9.6.2) In conjunction with the Association of Chief Police Office ACPO, our organisations produced the Police Vulnerable Witness Pocket Guide.  This gives police officers information on how to identify and help VIWs, including adults with learning disabilities.  This credit card sized guide is small enough to fit into the pocket book of police officers and 170,000 have been distributed (one for every frontline police officer in England and Wales).
9.6.3) VOICE UK provides training to police forces, including the Metropolitan Police Service, on identifying and interviewing people with learning disabilities.  The Ann Craft Trust also trains individual police forces, including Nottinghamshire and Merseyside, on the Achieving Best Evidence guidance.  In addition, Respond has provided training to police officers investigating rape cases and to community safety officers.

9.6.4) VOICE UK and the Royal College of Psychiatrists have produced Supporting Victims, a book that describes in pictures what happens to a vulnerable victim from first police interview to giving evidence in court.  It introduces special measures and explains how they work.  It is the latest title in the Books Beyond Words series which explain traumatic events in pictures for people who have difficulty understanding written words.  These books are of particular value to adults with learning disabilities in understanding difficult concepts and coping with unfamiliar situations.  Supporting Victims can be used by victims or professionals working with them.
9.6.5) Our helplines also regularly assist adults with learning disabilities, their families and carers with information and advice about police investigations, their legal rights and appearing in court.

9.7) Recommendations on Equal Access to Justice – Witnesses and Victims

· Mandatory training for police officers on identifying and interviewing VIWs as well as legislation and official guidance relating to vulnerable and intimidated witnesses.  

· More resources to allow police officers to spend longer with vulnerable and intimidated witnesses in which to gain an understanding of their needs and to draw out their testimony.

· Routine, refresher training for CPS lawyers on special measures and learning disabilities.

· For judges to be trained on the needs of vulnerable and intimidated witnesses, including adults with learning disabilities, and how special measures can be used to assist vulnerable and intimidated witnesses in giving their best evidence.

· For the Ministry of Justice to promote the intermediaries scheme and its benefits amongst criminal justice professionals during the national roll-out of the scheme.  

10) Equal Access to Justice – Suspects and Defendants
ECHR, Article 6 – Right to a Fair Trial

UN Convention, Article 13 – Access to Justice

10.1) In our view, the provisions of Article 13 of the UN Convention apply as equally to adults with learning disabilities who are suspected or convicted of a crime as to those who are witnesses and victims.  Equality for adults with learning disabilities includes the recognition that adults with learning disabilities are not just victims and are capable of deliberate wrongdoing.  Like all people, adults with learning disabilities commit crimes and are suspected of committing crimes.  However, as we described above, the nature of learning disabilities means that adults with learning disabilities require additional assistance if they are to receive a fair trial.  
10.2) We are obviously aware that the Prison Reform Trust are giving evidence to the Joint Committee on issues relating to the human rights of adults with learning disabilities in police custody, being prosecuted and in prison.  We share the Prison Reform Trust’s concerns and support their excellent work in this area.  Our organisation will not repeat in this submission many of the points the Prison Reform Trust will be making, however, we would like to touch on an issue which has caused us concern for some time – the lack of provision of special measures for suspects and defendants with learning disabilities.  
10.3) Current Special Measures Provision for Suspects and Defendants
10.3.1) The Youth Justice and Criminal Evidence Act 1999 s.16(1) specifically excludes defendants from the provision of special measures.
“For the purposes of this Chapter a witness in criminal proceedings (other than the accused) is eligible for assistance by virtue of this section…”

10.3.2) However, a judge may use their inherent jurisdiction to ensure that a defendant is able to meaningfully take part in a trial to make an order for the use of an intermediary.  In such circumstances, the application for an intermediary would need to be made by the defence and the defence would need to find funding from the Legal Services Commission or other source.  As it is likely to cost more to fund an intermediary for a defendant than a prosecution witness, funding may be a serious impediment to defendants with learning disabilities gaining the assistance of an intermediary.  Prosecution witnesses will usually only be in court for one day, while a defendant will need to have the assistance of an intermediary for the whole length of a trial (which might last weeks).  Relying on judges to make orders also limits the provision of intermediaries to trials, denying suspects with learning disabilities the assistance available to VIWs during police investigation and interview.  The lack of statutory backing, and the resistance of some members of the legal profession to the use of intermediaries (described above), means that we are also not confident that judges will make the necessary orders for the provision of intermediaries for defendants with learning disabilities.
10.3.3) The Government has been prompted to consider the issue of the provision of special measures for vulnerable defendants by the European Court of Human Rights case of S.C. v. The United Kingdom (60958/00 [2004] ECHR 263, 15 June 2004).  In this case, the Court found that an 11 year old with moderate to severe learning disabilities had not received a fair trial because his low level of understanding of the proceedings and their consequences meant he could not participate effectively in the trial.  
10.3.4) In considering how to meet its ECHR obligations following this case, Baroness Scotland of Asthal stated:
“The solution that the Government have been discussing with the senior judiciary is to make available to vulnerable defendants the sort of special measures that apply to vulnerable witnesses, including using an appropriate adult to work with the defendant and defence counsel to ensure that the defendant can effectively participate throughout the trial.”

10.3.5) A measure that the Government adopted as a consequence was to allow vulnerable defendants to give evidence via a live link.  This measure was inserted into the Youth Justice and Criminal Evidence Act 1999 by the Police and Justice Act 2006 s.51.  A distinction is made in this measure between vulnerable defendants over and below the age of 18.  For those over 18, a live link is only provided if:
· it is in the interests of justice for the accused to give evidence through a live link;

· the defendant “suffers from a mental disorder (within the meaning of the Mental Health Act 1983) or otherwise has a significant impairment of intelligence and social function”;

· the defendant is unable to “participate effectively in the proceedings as a witness giving oral evidence in court”; and

· use of a live link would enable the defendant to participate more effectively as a witness.

10.3.6) It is likely that this measure will only relate to defendants with the most severe learning disabilities – during Committee Stage, Baroness Scotland stated that:
“there should be a strong presumption that adult defendants are able to give oral evidence in court.”

We disagree with the premises behind this statement and its intent.

10.3.7) Apart from this reform, we are not aware of any other outcome from the Government’s stated consideration of special measures support for vulnerable defendants.  We question why a wider consultation was not conducted.  The provision in the Police and Justice Act is welcome, but it can only assist a small number of defendants with learning disabilities and then only as they give evidence – it does not help them participate in proceedings during the rest of the trial and does not assist vulnerable suspects during investigations.
10.4) The Need for Special Measures for Suspects and Defendants
10.4.1) The current legal position in relation to special measures for suspects and defendants with learning disabilities places them at a disadvantage in court and creates the danger of miscarriages of justice.  When the needs of adults with learning disabilities in giving evidence are recognised in law for witnesses and victims, it is unclear why similar provision is not available for suspects and defendants with learning disabilities.  This disparity appears to directly conflict with Article 13 of the UN Convention. Questions could also be raised as to whether this legal situation conflicts with the ECHR Article 6 (3)a and (3)e, which place obligations on State Parties to ensure everyone charged with a criminal offence understands what is happening.  At the very least, the current position goes against the spirit of these Articles.
10.4.2) The disparity between VIWs and vulnerable suspects and defendants also discourages the provision of special measures for VIWs.  This is reflected in this recommendation from a Home Office research report:

“Serious thought should be given to extending to vulnerable defendants all the provisions available to vulnerable witnesses.  Not only is this discrimination unfair, but the belief among many lawyers and judges that it is unfair impacts adversely on the use of special measures for prosecution witnesses when the defendant is vulnerable and not able to secure similar protection.”

10.5) Recommendations on Equal Access to Justice – Suspects and Offenders
· The special measures contained in the Youth Justice and Criminal Evidence Act 1999 should be made available to vulnerable suspects and defendants, including people with learning disabilities.
Conclusions
The infringement of the human rights of adults with learning disabilities by crime and abuse is often hidden, but all that we know tells us that it is widespread, regular and devastating in its impact.  There are ways in which the state has acted to tackle this crime and abuse, yet the state continues to fail to fulfil its human rights obligations in this area in the ways that it could.  Misconceptions, lack of training, lack of funding and a failure to act are behind this failure.  The tragedy is that the lives of adults with learning disabilities could be improved with will, effort and commitment.  
Summary of Recommendations
· That the Home Office conduct a disability equality impact assessment of the British Crime Survey

Recommendations on disability hate crime
· That a minister within the Home Office is given responsibility for preventing and combating disability hate crime.  

· That a national public information campaign be run by this minister with the direct aim of combating the prejudices that lead to disability hate crime and to increase public awareness of disability hate crime.  

· That criminal justice professionals receive training on disability hate crime.  

· Police forces and the Crown Prosecution Service be required to collect data on the disability hate crime cases which are reported and the prosecutions which are taken and that this information is published both nationally and locally.  
· Adults with learning disabilities should receive information and education from police forces on the nature of disability hate crime and how to report these crimes.

Recommendations on the Right to Life
· That the police investigate cases where an adult with learning disabilities may have died due to the negligence of a medical professional with a view to prosecuting healthcare professionals for manslaughter and healthcare organisations for corporate manslaughter.  
· The General Medical Council and Nursing and Midwifery Council take disciplinary and fitness to practice action against individual healthcare professionals who it can be shown have failed in their professional duties in relation to the death of adults with learning disabilities.
Recommendations on the Right to Liberty and Security of the Person
· Social and healthcare organisations must place emphasis on identifying and maximising opportunities for adults with learning disabilities to go outside care settings, particularly if staff find their behaviour challenging.  This approach needs to be integrated into care plans, risk assessments, training and the culture of organisations.  
· Measures which limit the liberty of adults with learning disabilities must only be applied to those specific people for which such measures are required and not by default to everyone living with them.  

· We caution against applying an all or little approach to applying the Mental Health Act, emphasising the importance of conducting assessments when to not do so may unlawfully deprive someone of their liberty.

Recommendations on Freedom from Exploitation, Violence and Abuse
· Adults with learning disabilities should receive information and education on their rights, on how to protect themselves and on self-advocacy.  This must include sex education.  This should be provided or commissioned by Social Services departments.

· Care providers should supply information and education to adults with learning disabilities on what is abusive practice and on how to complain about it. 
· Police forces should provide information and education for adults with learning disabilities on what is a crime and how to report crime to the police.  

· In order to encourage care staff to raise concerns about abuse, the Government should use a public information campaign to counter negative attitudes towards whistleblowers and to inform the public of the protection of the Public Interest Disclosure Act 1998.

· That the review of vulnerable adult protection guidance be co-chaired by ministers from the Department of Health, Ministry of Justice and Home Office.  In addition, that this review actively involves criminal justice agencies as well as stakeholders from local government and the voluntary sector.

· That the Government’s review of safeguarding vulnerable adult protection recommend that crimes suffered by vulnerable adults are referred to as crimes in official guidance, future legislation and local adult protection policies.  That the term abuse is only used narrowly to refer to those incidents which cause harm but which are clearly not criminal offences.

· That guidance and any legislation coming from this review state that social care and health care providers must presume incidents in which a vulnerable adult is harmed are crimes, and act accordingly, until it has been established by a police investigation that a crime has not occurred.  In particular, that the police must be called immediately after such an incident comes to light.

· For Crime Reduction Partnerships (CRP) to establish and fund domestic violence services with the resources, skills and refuge facilities necessary to support adults with learning disabilities and their children.  Existing services could be adapted or new facilities created.  

· For CRPs to either provide or fund suitable therapeutic provision for adults with learning disabilities who have experienced domestic violence.

· The Independent Safeguarding Authority must ensure that vetting and barring are tightened up so that adults with learning disabilities are better protected from those that might sexually abuse or rape them. 

· Care providers should make better recruitment, support and training of care staff a priority.
· For appropriate funding for therapy for adults with learning disabilities who subject other adults with learning disabilities to domestic violence.

· Training for police domestic violence teams on how to assist adults with learning disabilities.

· For appropriate funding, determined according to need, for therapy for adults with learning disabilities who have experienced abuse and crime.

· Social Services professionals and criminal justice professionals should be informed during induction and refresher training of the Provision of Therapy for Vulnerable or Intimidated Witnesses Prior to a Criminal Trial; Practice Guidance.  They must also be encouraged to have more confidence in commissioning therapy for victims in line with this guidance.

Recommendations on the Right to Privacy
· All organisations providing services to adults with learning disabilities should regularly train their staff on their duties of confidentiality and privacy.

· All organisations providing services to adults with learning disabilities should have clear policies on confidentiality and privacy. 

· People working with adults with learning disabilities should explain the limits of confidentiality in general and in specific instances where information needs to be shared.

Recommendations on Forced Marriage 

· Increased awareness amongst those working with adults with learning disabilities and criminal justice professionals of forced marriage of adults with learning disabilities.  As part of this, they must be prepared to overcome cultural relativism and fear of being accused of racism to challenge and report such forced marriages.

· Training and education for frontline staff in social services departments and criminal justice agencies on safeguarding adults with learning disabilities from forced marriage.  We note that the Government has stated that it anticipates that the Judicial Studies Board will undertake training on the Forced Marriage (Civil Protection) Bill when it becomes law
.  It is important that this training cover the forced marriage of adults with learning disabilities.

· The agreement and implementation of multi-agency procedures and policies on forced marriage which address the particular issues involved in cases of adults with learning disabilities forced into marriage.

· Guidance on forced marriage must require the provision of care and housing for adults with learning disabilities whose primary carers remove, or threaten to remove, support following action to prevent or revoke a forced marriage.  The Young People and Vulnerable Adults Facing Forced Marriage
 guidance for social workers does not address this in relation to vulnerable adults.

· Targeted public education campaigns on the nature of learning disability, the right of adults with learning disabilities and the implications of forced marriage.

· The national provision of support and education for families, adults with learning disabilities and potential spouses on arranged marriages.  

· Advice and information publications from the Forced Marriage Unit should be available in easy-read versions.  Information on the Forced Marriage (Civil Protection) Bill should, when it becomes law, also be available in an easy-read format.

· In the Forced Marriage (Civil Protection) Bill, an explicit entitlement to the special measures equivalent to those in the Youth Justice and Criminal Evidence Act, or an explicit statement that such assistance should be provided as the court considers appropriate.  

Recommendations on Equal Access to Justice – Witnesses and Victims

· Training for police officers on identifying and interviewing VIWs as well as legislation and official guidance relating to vulnerable and intimidated witnesses.  

· More resources to allow police officers to spend longer with vulnerable and intimidated witnesses in which to gain an understanding of their needs and to draw out their testimony.

· Routine, refresher training for CPS lawyers on special measures and learning disabilities.

· For judges to be trained on the needs of vulnerable and intimidated witnesses, including adults with learning disabilities, and how special measures can be used to assist vulnerable and intimidated witnesses in giving their best evidence.

· For the Ministry of Justice to promote the intermediaries scheme and its benefits amongst criminal justice professionals during the national roll-out of the scheme.  

Recommendations on Equal Access to Justice – Suspects and Offenders
· The special measures contained in the Youth Justice and Criminal Evidence Act 1999 should be made available to vulnerable suspects and defendants, including people with learning disabilities.
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