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The sheriff, having resumed consideration of the evidence adduced and the submissions made in relation to the death of the late Roderick McIntosh Donnet, makes the following determination in terms of Section 6 of the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act, 1976, videlicet:-
1.      In respect of Section 6(1)(a) of the Act, Roderick McIntosh Donnet (hereinafter referred to as "Roddy") died at Maryfield House, Mains Loan, Dundee DD4 7AA, on 29th. May, 2003 at 06.10.

2.      In respect of Section 6(1)(b) of the Act, the immediate cause of death was broncho-pneumonia. The broncho-pneumonia occurred substantially as a result of the presence of a severe untreated outbreak of ulcerative colitis.

3.      Under section 6(1)(c), reasonable precautions which might have avoided his 

death would have been:-

(a)    if his general practitioners had responded to the letter from Ninewells Hospital reporting Roddy's failure to attend at an inflammatory bowel disease out-patient review clinic in 1999, when they knew of his mother's death, that he was a chronic sufferer from ulcerative colitis and that he was resident in a local authority residential care home, and re-established a pattern of regular out-patient review of him by gastro-enterologists which would have had the result that he was known to the service and his difficulties might have been better understood by those at Ninewells providing that service when he did require to be admitted on 16th. April, 2003;

(b)   if his general practitioners had recognised the need

(i)                  to inform his relatives about the onset of dementia;

(ii)                to determine formally whether he had the capacity to consent to treatment; and

(iii)               in the likely event of it being determined that he had no such capacity, by advising his relatives of the prudence of appointing a welfare guardian to be responsible for decisions pertaining to his welfare and medical care.

(c)    if Dr. Quinn of the Learning Disability Service had recognised the same needs as are set out in (b)

(d)   if proper and urgent consideration had been given following Roddy's discharge from Ninewells Hospital on 17th. April, 2003, by Dundee City Council Social Work Department, by the gastro-enterologists, Drs. Hill and Barron who discharged him from Ninewells or by his general practitioners to his admission to a nursing home;

(e)    if active and effective steps had been taken to persuade, failing which, compel Roddy to return to hospital as an in-patient either on 20th. April by Dr Ward of D.D.O.C. or 15th. May by Dr. Hollins for treatment for ulcerative colitis invoking, if necessary, section 24 of the Mental Health (Scotland) Act, 1984, then the likelihood is that with the intravenous treatments available in hopsital, the outcome would not have been death from ulcerative colitis;

(f)     if Drs. Hill and Barron had (a) paid proper attention to the terms of the admissions referral from Dr. Badenhorst and given proper consideration to the management problems of Roddy in the community, especially getting him to take medication on a consistent basis, (b) had informed the general practitioners of the availability of mesalamine in soluble granule form and (c) arranged early out-patient follow up, as opposed to returning him to the community on the same medication as they had been told he was not co-operating with taking, then the prognosis would have been significantly better;

(g)    it being appreciated by officers of Dundee City Council Social Work Department that, both as a matter of law and a matter of need, the appointment of a welfare guardian, who would have been a central repository of the necessary range of knowledge to take proper account of all of Roddy's welfare and health care needs, with power to take decisions for him to consent or refuse consent to medical treatment and who, being fully informed about the various conditions, would have had the information necessary to take proper informed decisions about treatment, which would have been likely to lead to a more positive outcome in relation to treatment for ulcerative colitis, than Roddy dying in extreme pain because of misunderstanding about both the facts and the law which got in the way of the continuation of effective treatment, was required;

(h)    if section 47(4) of the Adults With Incapacity (Scotland) Act, 2000 was amended, in relation to the definition of "medical treatment," so as to provide that, included in that definition was, "any reasonable period of assessment required to ascertain whether a person is suffering from a mental or physical health disorder, including all investigative processes reasonable necessary and appropriate to any such assessment process;" and also to include, "such process or processes as may be reasonably necessary to enforce the patient's attendance at hospital or other place of treatment as may be justified in the circumstances."

4        In terms of Section 6(1)(d), there were the following failures in the systems of working that may have contributed to Roddy's death, namely:-

(a)     The lack of proper training in the operation of the CentralVision computer system with particular regard to the retrieval of results posted thereon by the various laboratories at Ninewells being given to all doctors in post at Ninewells Hospital, but in particular Dr. Jane Wallace, prior to such doctors being ascribed an access code to the system; in particular, that training should have emphasised the importance of checking that the entry sought actually related, in terms of the date and the person submitting the request for a result, to that date and person and should have ensured that the critcical importance of submitting the correct patient identification number (the CHI number) had been fully understood and appreciated;

(b)    The failure of the management of Ninewells Hospital to respond effectively to requests from Dr. Jones to make a sufficient number of beds available to accommodate the average daily intake of Ward 15, the acute medical admissions ward, so that patients arriving for admission would not require to suffer the indignity of being left on a trolley in a corridor for hours before properly being admitted;

(c)     The failure of the management of Dundee City Council Social Work Department to appreciate the need for a system whereby residents in residential homes were accompanied on admission to hospital for in or out-patient treatment or assessment either by a relative or a carer and that in either event, to asssist with the presentation of a proper history for the patient, the care home notes should have accompanied the resident; and that no patient should be discharged from being an in-patient in hospital unless a relative or carer is present to accompany the resident back to the residential care home, where the particular resident's incapacity is of such a degree, as was Roddy's, that the resident would not have the capacity to consent to the medical treatment in contemplation;

(d)    The failure on the part of Dr. Jones in particular, and the management of Ninewells Hospital, more generally, to appreciate the need to eliminate human error so far as possible, in persisting in instructing or permitting the manual transposition of blood test results from the CentralVision computerised records system to the patient's file, when a screen and printer were available to facilitate a print out of the results; and a failure by Drs. Jones, Barron and Hill, and the management of Ninewells Hospital generally, to appreciate and to train doctors to appreciate the value of using the computer system available to consider comparative results rather than the single latest results when considering blood test results, so that trends and changes could be observed and used as an aid to diagnosis;

(e)     The failure on the part of Drs. Hill and Barron to complete and transmit to the general practitioners and the care home manager a proper and informative discharge note explaining the proper basis for Roddy's discharge on 17th. April, 2003, the investigations undertaken and the treatment given, the diagnosis, the prognosis, details of any planned further in or out patient treatment or review at the hospital and advice on treatment, medication or checking for symptoms which the general practitioners should carry out.

(f)      The failure of the management of Ninewells Hospital to have in place a reasonable system for the preparation and issue of discharge letters; whether a discharge letter is actually necessary if an effective discharge note is properly communicated to the general practitioner is debatable, but if it is then arrangements must be established so that the letter is in the hands of the general practitioner no later than seven days from the date of discharge, and must be prepared by a member of the medical staff who was actually involved in the treatment of the patient;

(g)     The failure by Dundee City Council Social Work Department in the preparation of care plans for residents of residential care homes to include in all cases a formal assessment of the resident's capacity to consent to (a) residing in a residential care home and (b) medical treatment, and to take appropriate action to promote the provision of a welfare guardian to all residents lacking either of these capacities;

(h)     The failure of Dundee City Council Social Work Department to recognise as a matter of law that where a person does not have the capacity to consent to residing in a residential care or nursing home that in the absence of consent from a welfare attorney or welfare guardian with appropriate powers to sanction residence in such an establishment, or an order from a court sanctioning residence in such an establishment, that the detention of such a person in such a setting constitutes a breach of Art. 5(1) and (4) of the European Convention on Human Rights in the absence of any legal basis for the detention there of an incapacitated person and the absence of any legal process by which such detention can be regulated, reviewed and terminated and that, accordingly, there is a need to secure the appointment of a welfare guardian to such a person.

5.      In terms of Section 6(1)(e), the following facts are relevant to the circumstances of the death, namely:-

(a)    the unacceptable circumstances in which Roddy was kept on a trolley in a corridor near Ward 15 following admission, and the disinclination of nursing staff to render assistance to him, his carer or his sister when they complained about the situation, exacerbating a situation in which Roddy was already anxious and disturbed about where he was and what was happening to him, adding to his unwillingness to co-operate with staff;

(b)   the failure of nursing staff to enlist the aid of and obtain information from Roddy's relatives for the purpose of assisting in his comfort and reassurance all with a view to enhancing the prospects of a satisfactory outcome to his admission;

(c)    had Roddy been prepared to tolerate a flexible sigmoidoscopy while in hospital, under sedation if necessary, there would have been a definitive determination of whether he was suffering from an outbreak of ulcerative colitis;

(d)   that with an acute outbreak of ulcerative colitis the classic symptom is a significant increase in the number of stools, usually in the form of diarrhoea, commonly with the passage of fresh blood, but in Roddy's case, he only passed one stool during the twenty four hour period of his admission;

(e)    that death from ulcerative colitis, as opposed to one of its complications, is almost unheard of on account of the availability of various forms of medical and surgical intervention and there is therefore a likelihood that had medical intervention continued when it should have, the outcome would have been successful;

(f)     that Ms. Mackie, the manager of Maryfield House, took decisions no doubt in good faith about Roddy's health treatment on her view that he was suffering from a terminal illness when she should instead have been encouraging his relatives to discuss the options with the general medical practitioners so that they could have taken an informed decision about whether or not treatment should continue;

(g)    that Dr. Anderson from D.D.O.C. on being advised by Ms. Mackie that Roddy had been diagnosed as terminally ill a week previously did not check either with a next of kin or with one of Roddy's general practitioners prior to determining whether to abandon active treatment and confine treatment to palliative pain relief, albeit the dosage of morphine which she initiated did not of itself enhance the onset of death;

(h)    that both the law and practice are in an unacceptable state of doubt as to whether a social care assistant has the authority to administer medication to a residential care home resident with incapacity; that Dundee City Council take the view that social care officers are neither trained nor authorised under the Adults With Incapacity (Scotland) Act, 2000 to administer medication and they have no responsibility if an incapacitated resident declines to take medication; that this is not clear to medical practitioners or district nursing staff who in terms of Section 47 of said Act may be so authorised, but do not regard it as part of their function; and that there is therefore potentially a serious gap in provisions for adults with incapacity resident in residential care homes over the effective process of the administration of medication;

(i)      that hospitals in Edinburgh have appointed a liaison nurse in learning disability to be present for use in general hospitals to assist nursing staff there in dealing with incapacitated patients with physical ailments and that it may be worth introducing a similar scheme at Ninewells Hospital;

(j)     that when dealing with incapacitated patients with ailments in the community, general practitioners should be able to obtain advice and assistance from hospital based doctors by telephone or other form of electronic communication or by domiciliary visit particularly where the latter would permit consideration of the merit of treatment and the likelihood of the patient being able to tolerate and comply with the treatment;

(k)   that CentralVision does not appear to flag up when results are outstanding;

(l)      that shortages of beds causes inappropriate pressure on hospital based doctors that may lead them to discharge patients who are not acutely ill but would nonetheless benefit, as Roddy would have, from a longer period of assessment and treatment in a hospital setting;

(m)  that there is currently no system in Dundee for regular review of the mental and physical health of all adult Down's Syndrome sufferers notwithstanding the range of physical illnesses known to be associated with Down's syndrome; and

(n)    that the process of applying for the appointment of a welfare guardian is unnecessarily expensive and cumbersome.

